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Introduction

The persistence of different forms of fraudulenttcacting work has attracted scholars’ interest
on labour standards enforcement. Labour inspedsiamn central response to the gap between
formal regulations and outcomes for workers whics been widely studied (Weil, 2014).
Scholarly debates have also concentrated on traidasiand enforcement, but they have largely
neglected the existence and potential for partigsshetween labour inspectors and social
partners. Generally, actions developed by publithaities and social partners tend to be
analysed separately (Eurofound, 2016). This ovetdigis deprived scholars of the tools to
understand the relationships between these aatdrgparhaps more importantly from a policy-
research approach, has limited the range of polatipns considered by reformers (Amengual &
Fine, 2017).

This report, which is part of the EU funded SPLIMjpct, relies on a line of research onco-
enforcement (Amengual & Fine, 2017; Fine, 2017;eR& Gordon, 2010; Hardy, 2011) that
incorporates the potential contributions of worked employer organisations for co-enforcing
labour standards jointly with national labour insfpen institutions. Co-enforcement action has
been defined as ongoing coordinated efforts oestagulators and social partners to jointly
produce labour standards enforcement (Amenguah&,R2017; Fine, 2017). Empirical research
on co-enforcement has inferred a number of mecimanjisstifying the relevance of this approach
and highlighting its specificity compared with tiahal enforcement approaches. It has
particularly shown how co-enforcement relies on mie&-substitutable elements of state and
social partners. Co-enforcement incorporates thiguercapabilities to improve enforcement that
each partner adds (the unique capacity of the &iaget labour standards, trade unions’ unique
capabilities to share their tacit knowledge on wwrk processes, etc.). Secondly, empirical
literature has shown that co-enforcement reliea @ort of “strategic enforcement” approach
(Weil, 2010) which focuses on specific sector. Wkenial partners focus on a specific sector,
they are in a better position to understand howpaoies operate and what the main causes of
the frauds and abuses are. Literature has alstfiddrhow co-enforcement contributes to build
political support between state authorities andasgrartners (Amengual & Fine, 2017; Fine,
2017).

Co-enforcement in the construction sector is stlitiehe SPLIN project because it is one of the
most problematic sectors in terms of enforceméearly calling for innovative strategies aiming
to improve compliance with labour standards (Ewiafh 2017).

This report analyses co-enforcement actions inrito&elected for the SPLIN project, namely,
the Agreement for Safety in the Construction se@&C), the Agreement on Minimum Wages
in the Construction sector (AMW) and the AgreenfeniOccupational Safety for the Operation
of Cranes (AOSOC). Each of the agreements has beraoluded between companies or
employers’ organisations on one side and tradengroo the other side in order to fill the gap of
sectoral collective agreement. These initiatives at establishing minimum standards in the
construction sector (in the area of occupationaltheand safety [OSH] or wages) in autonomous
dialogue, enabling predicable business operationeuer changing circumstances and
counteracting the fraudulent practices that ark @immon in the sector. The key issues
encountered in the construction sector in Polandude malfunctioning of the public
procurement procedures (predominance of the lowese as a sole selection criterion),
distributed responsibility (also in terms of OH$)aultistage subcontractors, abuse of civil law
contracts and self-employment, undeclared work difficulties in assuring safe working
conditions for migrant workers. The National Labénspectorate has been involved in each of
the three analysed initiatives as an official stignaor as a supporting entity, which gives strong
legitimacy to the agreements. Cooperation of theoNal Labour Inspectorate and the partners
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in these co-enforcement actions has enhanced plaeitaof the partnerships in establishing and
maintaining labour standards.

The report is proceeded by an explanation of teeareh objectives and methodology. The main
body of the report consists of four major partse Titroductory chapter outlines the background
information on working conditions and the key issirethe construction sector in recent years,
with special emphasis on the most frequent fraudydeactices and abuses. Also, some initiatives
at the national level are presented (e.g. limitegion the duration of temporary contracts, partial
coverage of civil law contracts with social contiiions or the introduction of an hourly minimum
wage) aiming at counteracting some of the fraudueactices. The second chapter presents the
objectives of the three initiatives (the ACS, AM#\d AOSOC) and their implementation in the
construction sector, while the third chapter depslthe issue of their effects. The report closes
with some conclusions and attempts to positionath@ysed initiatives in the structure of the
industrial relations system in the country.
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1.Research objectives and methodology

The objective of the study was to analyse the tbeeenforcement initiatives in the construction
sector outlined above with the view to show theipact on working conditions.

The report has been prepared on the basis of nathgyd comprising three main research
instruments:

= Desk researchreview of the relevant literature and data onkig economic indicators
and working conditions in the construction seatoth special focus on health and safety
issues.

* In-depth interviews (IDIs)en semi-structured interviews with the key astemgaged in
the establishment and implementation of the agreesn&he interviews were conducted
in line with the methodological guidelines prepabgdthe project partnership. The full
list of the interviews containing the profile andnmber of interlocutors is presented in
Table 1 below.

= Direct observation two days of direct observation of enforcementioast (the
Agreement for Safety in the Construction sector #red Agreement for Occupational
Safety for the Operation of Cranes) on two buildiitgs in Warsaw.

Table 1. Number of interviewees and interview profiles

Organisation Interview profile Number of interviews
Public administration/labour Civil servant in charge of designing, 2 IDIs
inspection implementing and or monitoring co- National labour Inspectorate
enforcement agreement
Employer organisation Officer responsible for design, negotiation | 2 IDIs
and/or monitoring of the co-enforcement | confederation of Construction and
action Real Estate, leader of the Agreement
for Safety in the Construction sector
Trade union Officer responsible for design, negotiation | 2 IDIs
and/or monitoring of the co-enforcement | ydowlani trade union,
action

Trade Union “Wspélnota Pracy”
Committee for Tower Crane

Operators
Enforcement actors Enforcement actors of the co- 4 1DIs
enforcement actions contracted by labour | 2 OSH managers from the
inspection or social partners’ Agreement for Safety in Construction
organisations. sector and 2 crane operators
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2.Working conditions and main “fraudulent practices” in the
construction sector: state of the art

2.1 Working conditions in the construction sector

In Poland, the construction sector depends heavilpublic infrastructure investments (with a
significant share of EU funds) and the effectivened public procurement procedures.
Employment in the sector was higher in the latargef the 2007-2013 EU programming period,
when public investments were coming to an end. Newestments supported by EU funds
between 2014-2020 accelerated after 2017, whichalgageflected in the growth of employment
(see Table 2). However, the increase did not yathréhe peak from 2012. In October 2015, the
election was won by the largest opposition paitte, tight-wing Law and Justice party (PiS),
defeating the governing Civic Platform (PO) and Bodish People’s Party (PSL). This resulted
in decreased public procurement and a decreasepiogment in the construction sector. In
effect, the share of employed in the constructenie decreased, while general employment has
been constantly growing in the economy. DespitedHkictuations, the share of employment in
the private sector as compared to the public seasrstable and high (over 97%).

Table 2. Employment, average wage and hours worked in the construction sector in Poland as compared
to the national average in the period 2012-2018

2012 2013 2014 2015 2016 2017 2018

Employed in the sector (in

thousands) 491.4 462.6 432.2 411 408 421.9 438.8
Private sector (in %) 97.2% 97.2% 97.3% 97.2% 97.4% 97.6% 97.6%
Public sector (in %) 2.8% 2.8% 2.7% 2.8% 2.6% 2.4% 2.4%
Share in employed (in %) 5.8% 5.4% 5.0% 4.7% 4.6% 4.6% 4.6%
Employed in the country (in

thousands) 8446.9 8509 | 8608.7| 8711.9| 8946.6| 92449 94812
Average monthly wage in

construction (in PLN) 3702.29 | 3727.83 | 3887.51| 4076.93 | 4252.02 | 4534.57| 4901.82
% national average wage 105.1% | 1021% | 102.8% | 104.5%| 1051% | 106.2% | 106.9%

National average wage (in PLN) | 3521.67 | 3650.06 | 3783.46| 3899.78 | 4047.21| 4271.51| 4585.03

Average hours worked in the

sector in the year 1797 1807 1826 1834 1817 1814 1813
% national average hours

worked in the year 107.0% | 106.8% | 107.3% | 107.2%| 106.7% | 106.8% | 107.1%
National average hours worked

in the year 1679 1692 1702 1711 1703 1699 1693
Unemployment (in %) 10.1% 10.3% 9.0% 7.5% 6.2% 4.9% 3.9%

Source: Statistics Poland (2012-2018) Zatrudnienie i wynagrodzenia w gospodarce narodowej; Eurostat

Wages in the construction sector have been higheompared to average wages and have grown
constantly in the period under scrutiny, correspagdvith general trends in the economy.
Moreover, due to economic growth, unemploymentdesen decreasing after the peak in 2013 —
especially in 2017, 2018 and onwards. These cirtamoes had a strong impact on the
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construction sector — low unemployment, combingtl thie growth in public investments, caused
significant problems with labour shortage. It iSraated that as many as 100,000 vacancies were
awaiting workers in the sector in 2019. This causade increases at a slightly higher pace as
compared to increases in average wages in the egorio 2018, the largest share of employees
in the construction sector (41%) earned over PLOO®,(approx. € 1,410) and the next 16%
earned between PLN 5,000 and 6,000 (€ 1170-14X0¢hws above the national average (PLN
4585.03 / € 1080) (Table 3).

Table 3. Wage structure in the construction sector in Poland in 2018

up to 2100 | 2100-3000 | 3000-4000 |4000-5000 |5000-6000 |more than
PLN PLN PLN PLN PLN 6000 PLN
Number of employees
(in thousands) 14 230 234 274 188 286
100% 6.0% 10.8% 14.2% 17.6% 15.9% 40.9%

Source: Statistics Poland (2012-2018) Zatrudnienie i wynagrodzenia w gospodarce narodowej

Average hours worked in the sector per employee h&en higher as compared to the national
average and had been increasing until 2015 (Tgble the period 2016-2018, they stabilised at
the level of approximately 1,814 hours per year\werker. These changes reflected general
trends in the economy, thus the average of hourkeslan the construction sector compared to
the national average stood at the same level thauigthe entire 2012-2018 period (approx.

107%).

One of the key factors having an impact on worldogditions in the construction sector is the
issue of migration from third countries, which leen one of the responses to labour shortages.
According to the estimates of the government (Migief Family, Labour and Social Policy),
immigration volumes started to rise in 2014, withiotal of 1.6 million permits (simplified
statements) issued in 2018 (an increase of 40@t)ployees from Ukraine constitute as much
as 96% of this total. At the same time, 2.5 millRwies live abroad and many of them are working
(Statistics Poland, 2018). Thus, the vacuum crebte@migration to some extent failed to
increase domestic labour market participation rared, instead, attracted immigrant workers
from Ukraine.

According to an EWL study (2018), Ukrainian migsaosually stay in Poland no longer than six
months (54% up to three months, 40% between thrdesix months). Their main motivation to
migrate is the possibility to earn more money asmared to wages in Ukraine (69%). As many
as 13% of the study’s respondents mentioned tlegtdhe allowed to work longer hours, which
might be an indicator of fraudulent practices amdbour market in Poland. Nearly one-third of
the respondents don't speak Polish at all and 238alsthe language poorly. Only 17% of the
respondents declared that their knowledge of Pddigjood or fluent. At the same time, nearly
half answered that they need Polish in their d@byand 73% declared that they want to learn
Polish. Only 30% declared that they recognise thferdnces between various forms of
employment in Poland (employment contract, civl leontract, etc.). Half of the respondents
stated that they work between 10 and 12 hours @gr 3% between 8 and 10, and only 11%
work 8 hours or less. Nearly 59% would accept akimgrweek with only one day off, 8% with
no day off (only 33% would prefer regular workinghe¢). As many as 41% would accept a
minimum hourly wage of PLN 9-11 net for their woi&3% between PLN 11 and 13, 18%
between PLN 13 and 15, and 9% over PLN 15. As naar30% of the respondents declared that

1 Number of simplified statements: in 2014 — 38%ekisand, in 2015 — 782.2 thousand, in 2016 — 11314.
thousand, in 2017 — 1,824.5 thousand, in 2018 82125thousand.
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they have been a victim of a dishonest employerthatsame time, 26% of the respondents
reported that they have already worked withoutstegfion (without an agreement).

2.2 Fraudulent practices and abuses in the construction sector

According to the National Labour Inspectorate’s{’B) annual report for 2018, the construction
sector is one of the most inspected parts of ecgraond, at the same time, one of the sectors with
the highest proportion of fraudulent labour praegiecn Poland. Out of over 4,800 inspections
carried out in 2018 in the construction sectomasy as 4,400 (93%) irregularities in the area of
health and safety were found. As many as 24.3% ateidents verified by PIP took place in the
construction sector, and 28.6% of all fatal accislemere noted in this sector. Table 3 shows,
however, that the number of accidents at work vemsehsing in the 2014-2018 period, with the
exception of the year 2017. The most common cauasksle incorrect worker behaviour (45%),
inappropriate general organisation of work (15%g¢hnical reasons (40%).

Table 4. Accidents and injuries in accidents at work in the years 2014-2018 in the construction sector

Number of victims in accidents
Number of examined accidents at ] .
Year work including:
In total
fatalities severe injuries
In total 513 540 70 171
2018 including collective
uding 31 58 5 11
accidents
In total 628 678 94 215
2017 including collective
uding 34 84 6 11
accidents
In total 537 583 81 197
2016 including collective
uding 36 82 6 8
accidents
In total 576 625 94 194
2015 including collective
uaing 45 94 4 23
accidents
In total 591 657 96 202
2014 including collective
uaing 44 110 8 24
accidents

Source: National Labour Inspectorate (2019). Sprawozdanie z dziatalno$ci panstwowej Inspekcji Pracy w 2018 roku

The PIP audits showed that 11.5% of the inspectexkevs in the construction sector were
unregistered (illegal work) in 2018, and 9.5% il2@one of the highest shares as compared to
other sectors). The sector also has the highest shthe unlawful incidence of civil law contracts
instead of employment contracts — 14.5% of alldwdent cases related to civil law contracts in
the country. The report points out that in manyesashe date of signing civil law contracts
(regardless of the worker’s nationality) falls &we tday of the audit or just a few days before the
audit date. This may lead to the conclusion thétadt some of the formal contracts were signed
as an effect of the inspection and that earliemtbekers had been unregistered.
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Companies in the construction sector respond taititefluctuation in investments by proposing
fixed-term employment contracts, civil law contsaahd self-employment. According to Statistic
Poland, there are over 100,000 companies in thetearion sector, and as many as nearly
160,000 solo self-employed, a large part of whom probably bogus self-employed. This
phenomenon, when combined with the very generafigioms of the Labour Code regulating the
employer's obligations in the field of health aafesy in relation to persons employed on a basis
other than an employment relationship, translatés a low level of safety in conducting
construction works.

Also, the issue of hourly minimum wage paymenglsvant in the construction sector. Over 25%
of all civil law contracts controlled by PIP showsidns of abuse — one of the highest shares as
compared to other sectors. Audits also revealedesbin terms of registering working time. The
lack of working time records or their unreliabilityas disclosed in every fourth entity. Working
time records were not regularly updated or onlysday hours were recorded. Irregularities
occurred particularly in small and medium entegsi$SMES). Discrepancies were also found
between the amounts on payrolls and the actuaiesigaid.

Moreover, the highest share of fraudulent practicesnploying migrant workers (most of whom
were Ukrainians — 83%) were found in the constamctector — 16.3% of all audited workers in
the sector in 2018 (13.6% in 2017). The followinglations are the most frequent: false name
on the simplified statement enabling employmeRatand; violation of employment conditions
defined by the simplified statement; violation affdoyment conditions defined by work permit
(especially regarding payments); illegal stay ia ¢ountry and therefore unregistered work; lack
of migrant workers’ registration for obligatory $alcinsurance and Labour Fund. The form of
employment is one of the key problems in regulatimigrant work in the construction sector.
According to the Ministry of Family, Labour and $aldPolicy, a civil law contract was declared
as the form of employment in nearly 1.1 million plified statements and in 117,000 seasonal
work permits. PIP has repeatedly raised the needefpslation limiting the employment of
foreigners only to employment contracts and tol-¢aw contracts to which the social security
obligation applies, including accident insurancee TPIP report notes some difficulties with
inspecting the employment status of migrant workersause they often do not recognise the
difference between various types of contracts. ldeee, they stay for only a short period of time
(a couple of months), and therefore finalising stigation on compliance with employment
regulations is troublesome. Another problem raisgdhe PIP report is the language barrier,
which is a crucial issue for obligatory health asafety trainings in the construction sector.
According to Polish regulations, the employer itigdal to present an agreement in a language
familiar to the worker, but this obligation doed nover OSH instructions, employment form and
company level work regulation.

2.3 Legal initiatives counteracting fraudulent practices

Since 2015, some legal initiatives (regardles®ofa) have been undertaken in order to limit the
spread of civil law contracts and fixed-term emph&nt contracts which contribute to segmented
labour markets. These regulations significantlyactghe construction sector as it uses civil law
contracts more frequently than other sectors. tb2@n amendment to the Labour Code limited
the maximum number of consecutive fixed-term emipleyt contracts to three, and further
limited the combined length of those contracts 3on®onths’Another reform of the coalition
government of Civic Platform and the Polish Peaplgarty introduced obligations to pay full
social-security contributions up to the level af thinimum wage (gross rate of PLN 1,680 / €400

2 Wwith the addition of a three-month trial periobistmeans no employee may work with a limited-
duration contract for more than three years. Thve lagr came into effect in January 2016.
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per month in 2016) in the case of civil-law contsads a result, civil-law contracts became less
attractive to employers due to the increase indabosts. Some mild impact of both reforms has
been observed. The share of temporary contragtpddofrom 28.3% in 2014 (its historical peak
in Poland and the highest share in the EU forythat) to 24.3% in 2018. However, the result has
also been influenced by other general trends ssclovarall economic growth and labour
shortages (new job creation was driven mostly leyube of permanent contracts).Nevertheless,
Poland is still a country with one of the highdsares of temporary contracts in the EU (just
behind Spain);therefore some further reforms acessary.

In 2017, the government commenced significant yeatear raises of the minimum wage for
those employed under a labour-code contract. 17 20tose from PLN 1680 (€ 400) per month
to PLN 2000 (€ 475); in 2018, up to PLN 2100 (€%5002019, up to PLN 2250 (€ 535); and in
2020, up to PLN 2600 (€ 620). The minimum wageerass relatively high (55% in the period
2016-2020) and had a significant impact on the wagethe construction sector as well.
Currently, the ratio of the minimum wage to therage wage is roughly 50%, with some 10%
to 15% of employees having earnings close to themim wage.

In addition to mandating significant minimum-wagereases for those employed under labour-
code contracts, in 2017, the government adopteshelaw that for the first time set a minimum
hourly wage for those employed under so-calledreatd of mandate (a specific type of civil-
law contract). Before this reform, there was no bottom limit foe hourly wage under civil law
contracts, and monthly minimum wage was set ontyefaployment contracts. Due to the fact
that there were incidents of civil law contractshmemuneration amounting to € 1 per hour, if
such a worker was engaged full time, monthly remaiien would be approximately € 170 gross,
compared to the poverty threshold (social minimaihapproximately € 270 net in 2017. The
new law sets the hourly wage as a ratio of the hipmhinimum wage (valid for employment
contracts), so that both must rise in the sameaggtigm. In 2017, the minimum hourly wage
amounted to PLN 13 (€ 3.1), and it will rise to PLLRI (€ 4) in 2020. A substantial increase in the
monthly minimum wage, along with the introductidraa hourly minimum wage, will ultimately
contribute to a significant reduction in the in-Waqroverty rate and reduce fraudulent practices
(such as paying well below the hourly minimum waghich often took place in some sectors —
outsourcing, cleaning, security, the hospitalitdustry — especially among migrant workers,
often leading to working long hodrs order to make ends meet).

In 2019, the government discussed the liquidatibthe flat tax scheme (flat rate — 19% of
personal income tax regardless of income amounpjaoe for self-employed and to replace it
with the general (progressive) personal tax rilasdpply in the case of employees. The rationale
for this was to prevent the disproportionally loyersonal taxes paid by the self-employed using
the flat tax rate. Currently, since most of thé-sahployed earn above the second taxing threshold
(over which the 32% taxing rate applies as comp&wetB% under the threshold),the flat tax

3 There are two main types of civil law contracigulating work in Poland: (A) contracts of mandate a
(B) contracts to perform a specific task, with €@dy social contributions and hourly minimum wage
applying only in the former. In both types of caus, personal tax applies. Both of the two tydes o
civil law contracts are covered by workers protatsi (with some exceptions, i.e., OSH regulations),
unlike in the case of employment contracts covbsetthe Labour Code and statutory monthly minimum
wage. Self-employment is another legal form (othan civil law contracts and employment contracts)
allowing for providing services to contractors.this case, full social contributions apply, but Hedf-
employed are allowed to make contributions caleddtom the level of 60% of the mean wage in the
country regardless of income. Also, the self-emptbynay choose their personal tax schemes: flat tax
scheme (19%), general (progressive) scheme (172%0),3ump sum scheme or tax card (the last two
schemes are addressed to specific activities)furtirer details see: Czarzasty (2018), Legal aspiect
atypical employments forms in Poland, [in:] Domi@kvczarek, D. (ed.New forms of work in Poland
Institute of Public Affairs, Warsaw.

4 Overtime payments do not apply to civil law contsa
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scheme allows them to pay a lower personal tax ((%%). This could be interpreted as a legal

loophole allowing for tax evasion. Discussions lois teform, however, have been dropped due
to massive discontent among the self-employedaretaction year, and the issue is not expected
to be introduced in the nearest future.

10
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3.Co-enforcement action

3.1 Objectives and drivers

Here, we will discuss three noteworthy initiativiiesthe construction sector that have been
introduced in recent years addressing challenggardang health and safety and wage-related
issues.

A. The Agreement for Safety in the Construction Sector (ASC) [Porozumieniedla
Bezpieczéstwa w Budownictw]g2010)

B. The Agreement on Minimum Wages in the Construction Sector® (AMW)
[Porozumienie w sprawiestawkiminimalnej w budowrigdt{014 and yearly renewed
and updated);

C. The Agreement for Occupational Safety for the Operation of Cranes (AOSOC)
[Porozumieniena Rzecz Bezpiestaa Pracyprzy Obstudz&irawi] (2017).

Each of the agreements involves both represensag@mployers and employees. The Chief
Labour Inspector is a signatory in the ASC andnis of the supporting institutions of the AMW
and AOSOC.

The Agreement for Safety in the Construction Seeésr concluded in2010 between the largest
construction companies operating in Poland. Thennaam of the alliance is to improve
occupational safety on construction sites. It iditroes certain systemic Health and Safety at Work
solutions for construction works projects, sucklzered documentation templates for controlling
OSH procedures, a model for confirming professiapallifications of construction workers and
periodic training. The alliance members intendranmote a culture of safety — to raise awareness
of the threats related to work on a constructiom and, in consequence, to eliminate their isk.
A jointly agreed template for occupational healtid aafety requirements is to be annexed to the
contracts that alliance members sign with subcotdra’Another template lists the minimum
requirements of the scope of training for subcantrs’ staff® Such rules are binding only for
alliance members and they have no reference tmstiactors 'wage policies.

“Our goal is to set high OSH standards in our comigs, because we know
that one zloty invested in this area means threg/zlof benefits resulting
from the lack of accidents and work stoppages. &atve all, the highest
value for us is the lives and health of our empdsye(Coordinator of the
ASC).

Although the activity of the alliance does not red@ectly to fighting bogus self-employment, it
may be useful for this purpose indirectly. The treadnd safety requirements regarding
subcontractors precisely specified by the leadingstruction companies indirectly help to
eliminate smaller companies that fail to meet ssteindards (because they rely on bogus self-
employment in their operations) from the markethef large construction contracts. It should be

5 Full name of the Agreement: Agreement on the lomninimum wage in the construction sector for
construction and installation works and real estzi@agement services implemented in Poland in 2014
[Porozumienie w sprawie minimalnej godzinowej stkakiulacyjnej wynagrodzenia w budownictwie
dla rob6t budowlano-montawych oraz ustugach w zakresie gospodarowania ofermdciami
realizowanych w Polsce w 2014 rgku

6 http://www.porozumieniedlabezpieczenstwa.pl/histdrim|

7 http://www.porozumieniedlabezpieczenstwa.pl/doc&a@nhdardy minimalnych
wymagan_wobec_podwykonawcow__zapisy _umowne.pdf

8 http://www.porozumieniedlabezpieczenstwa.pl/doc®andardy minimalnych wymagan_
wobec_podwykonawcow__szkolenia_i_dodatkowe_kwadijk.pdf

11
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added that this is a voluntary commitment of tirgdacompanies and is not subject to labour
inspection enforcement.

However, the National Labour Inspectorate is onéhefsignatories of the ASC and officially

supports the idea of the Agreement. Following thsatisfactory results of its inspections, the
National Labour Inspectorate incentivised the keympanies in the sector to introduce

autonomous OSH regulations binding them internaltyl their subcontractors. A group of

companies striving for more stability in businepemtions and in hopes of counteracting unfair
competition initiated discussions and establishedASC.

The Agreement on Minimum Wages in the Constru&emstorwas concluded on April 8, 2014
by the “Budowlani” Trade Union, NSZZ “Solidarfid— Secretariat of the Construction and
Wood Industry on the workers’ side, and the Confatilen of Construction and Real Estate, the
Polish Crafts Association, the Polish Associatibemployers in Construction and Employers
of the Lublin Region on employers’ si@he main driver of the agreement was to counteract
fraudulent practices with regard to wages and tenemic exploitation of workers. Before
introduction of the national hourly minimum wage2®17, payments under civil law contracts —
often used in the construction sector, especiatiprag migrant workers — were well below the
hourly minimum wage later introduced for some goopworkers. These practices were also a
challenge for construction companies bidding fobljgu procurements, because companies
employing workers under civil law contracts not emd by minimum wage regulations
represented unfair competition. The signatorieshef agreement decided not to compete on
minimum wage standards, which was supported byetradons, and the parties agreed on a
mechanism calculating an hourly minimum wage insietor.

“When we started working on the AMW in the congtamcsector in the first
decade of the 21st century, there were no regulatiegarding the minimum
wage for contracts of mandate. Therefore, thereewmathological cases of
paying a few zlotys per hour, on which it was obsip impossible to make a
living. Large companies are also bothered by thek laf regulation in this
area, because it is impossible to run a fair busgné minimum wage
standards are not used by all competitors in putditders. The need arose
to establish independently minimum standards tomiehte these
pathologies.” (“Budowlani” trade union)

The mechanism assumed yearly indexation of thesgnosrly minimum wage in line with the
statutory monthly minimum wage. On top of this amtygome additional costs were added: costs
accompanying an employment contract that do natrdoccivil law contracts and sector-specific
costs (e.g., equivalents for workwear, equivalémtsvorkwear laundry, medical examinations,
etc.). The national hourly minimum wage introduced017 adopted this mechanism. Therefore,
after 2017, the hourly minimum wage agreed in AMW@s5 lbeen equal to the national hourly
minimum wage plus additional costs. The agreedmuni wage in 2014 was PLN 14.29 (€ 3.40),
in 2019 it amounted to PLN 19.03 (€ 4.53), and08®to PLN 21.65 (€ 5.169.

The parties of the AMW also agreed to take meastoesnsure that the principles of the
agreement are applied by their members and thgt\lieact to promote the agreement and
implement its provisions in other companies —thetraetors and subcontractors of construction
and installation works. It was also agreed thagrim&tion about the AMW will be published on

the organisation's websites, and that the sigrestavill conduct legal and organisational activities
in order to prevent unfair competition in the constion sector and in real estate management.

9 http://www.forum-budowlane.pl/aktualnosci/minimalstawka-kalkulacyjna-kosztow-pracy-w-

budownictwie/
10 http://zzbudowlani.pl/?cat=73
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The agreement has also been supported by sevheal @panisations (chambers, an employer
organisation, an NGO - for details, see Table B AMW is an open initiative, and other legal
entities may submit their declaration by havingrthathorised representative sign the agreement.

The Agreement for Occupational Safety for the Oymmeof Craneswvas signed on November
17, 2017, during a meeting initiated by the "Budaw! Trade Union and the Committee for
Tower Crane Operators of the Trade Union “Wspdlrfeitacy”!! This co-enforcement action
aims at combining the efforts of actors in the ¢amtion sector and related industries, public
and local government institutions, certifying ifgtions, and in particular, employers and crane
operators in pursuit of reducing the risk of acnideat work. The initiative is being implemented

by:
» the exchange of experiences and good practices;
= organising OSH training for crane owners and cigrerators;
= organising conferences and seminars on occupatheadth and safety;

» unifying the approach to occupational safety iss(as attempt to create common
standards) for crane owners, investors, equipnegaints and construction contractors.

The agreement provides far-reaching cooperatiom state organs and public institutions
working for work safety. The AOSOC is an open atitte and can be joined by any organisation
with an interest in ensuring the safety of cranerafors and construction workers. Signatories of
the Agreement may be employers in the construstator and related industries as well as crane
owners. Supporting entities may be trade unionsamdlers, associations, employers'
organisations, public institutions and offices. Quighe main triggers of the initiative was the
need to introduce new legislation on OSH for treneroperators in the country. Therefore, the
key stakeholders decided to organise a group thatdsake part in the process of preparing the
draft bill and enforcement of the new regulationseadopted.

“Due to the fact that regulations on the OSH ofreeabperators' work ceased
to apply, the unions took the initiative to intr@gunew regulations that would
ensure decent working conditions and up-to-datelagns.” (Trade Union
“Wspdlnota Pracy”)

11 https://wspolnota-pracy.pl/porozumienie-na-rzeczgieczenstwa-pracy-przy-obsludze-
zurawi/http://zzbudowlani.pl/?p=3142
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Table 5.  Agreements in the construction sector and their signatories

Year Signatories
The Agreement for | 2010 Chief Labour Inspector
Safety in the Trade union:
Construction Polish Association of Construction Engineers and Technicians
Sector (ASC) Companies:

Porr Infrastructure, Budimex, Hochtief Polska, Polimex Mostostal, Skanska,
Warbud, Mostostal Warszawa, Mota Engil C.E, Erbud, Unibep, Strabag,
Karmar, EIFFAGE Polska Budownictwo

Supporting entities:

Central Institute for Labour Protection — National Research Institute,
National Insurance Institution,

Polish Chamber of Construction Engineers,

MCKB Sp. z 0.0.,

Grupa NDI,

Polish Chamber of Scaffolding,

“Budowlani” Trade Union,

NSZZ “Solidarnos¢” — Secretariat of Construction and Wood Industry,
Polish Organisation of Employers in Construction,

All-Poland Association of H&S Service Employees

The Agreement on | 2014, Trade unions:

Minimum Wages in | yearly “Budowlani” Trade Union

the Construction renewed | NSZZ “Solidarno$¢” — Secretariat of the Construction and Wood Industry
Sector (AMW) and Employers organisations:

updated | Confederation of Construction and Real Estate,
Polish Crafts’ Association,

Polish Association of Employers in Construction,
Employers of Lublin Region,

Supporting entities:

All-Poland Real Estate Chamber,

Polish Scaffolding Chamber,

Silesian Chamber of Construction,

Federation of Employers in West Poland,
Association of Plaster Producers “Polish Plaster”

The Agreement for | 2017 Companies (crane owners):

Occupational Trinac Polska, Herkules, Corleonis, Mazur Zurawie, Dzwigmar, Baukrane
Safety for the

Operation of Organisations, chambers and initiatives supporting the Agreement:
Cranes (AOSOC) Chief Labour Inspector

Polish Chamber of Construction Engineers,

Polish Organisation of Employers in Construction,

Agreement for Health and Safety in Construction sector (AH&S),
All-Poland Association of H&S Service Employees,

Trade unions:

Trade Union “Wspo6Inota Pracy” Committee for Tower Crane Operators,
“Budowlani” Trade Union,

NSZZ “Solidarnos¢” — Secretariat of the Construction and Wood Industry,
Polish Association of Construction Engineers and Technicians

Source: own elaboration

3.2 Design of co-enforcement action

The Agreement for Safety in the Construction Sector (ASC)

The ASC was established in 2010 as an initiativehefChief Labour Inspector. Its signatories
were the largest construction companies operatitige country dealing with general contracting
(list of member companies in the table above). €hily, the members of the agreement constitute
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about 40% of the construction market in Poland, sl share is constantly growing. The
cooperation between the Labour Inspector and coiapam the sector started during individual
talks between the stakeholders. Also, the needoending the public procurement law and
improvement of OSH standards had been raised ity seotoral reports and conferences. Finally,
the signatories decided to propose an agenda aiatirgutonomous improvement of OSH
standards and mutual support, which has been edgtimiised by the Chief Labour Inspector's
contribution to the partnership.

“The role of the National Labour Inspectorate is itwspire and support
autonomous stakeholder initiatives. We share opeg&nce and resources,
and we are ready to support them with our adviceiwite them to our
conferences and trainings, we include them in cgiad campaigns, we
distribute leaflets, publications, etc. If possiblee coordinate our activities
with OSH partners. Nevertheless, our role is anstisg role. Companies
and employees must be the main actors in the psaafeisnplementing OSH
regulations.” (National Labour Inspectorate)

The main motivation to establish the initiative whe strong need to establish tangible OSH
standards in the construction sector. The problemis compliance with OSH regulations
resulted from very poor law enforcement in thigpezs. This was related to the limited resources
of the National Labour Inspectorate, which, destitespecial attention paid to the construction
sector, was not able to ensure effective law eefoent. An important factor affecting the low
standard of compliance with OSH was the need taaedosts in investments resulting from
public procurements regulations ruled by the lowwste criterion. Public procurement rules
entailed structural problems that led not onlyawédring OSH and labour protection standards,
but even to the bankruptcy of many compahkiBaradoxically, these adverse consequences co-
existed with all the prerequisites for successfuéstments, such as access to financial resources,
developed construction companies and properly peejgaublic institutions (investor) capable of
carrying out complex procurements and investmeht® largest problem in reducing OSH
standards concerned the subcontractors of germnabctors and small companies operating in
a semi-professional manner. In recent years, theiderable influx of migrant workers from the
East who have filled the gap in the labour maritrahe emigration of skilled workers from
Poland to the Western countries has been a challentyis regard. The first wave of migration
from the East brought experienced and competenkex®r while the adherence to high OSH
standards among newer migrants is currently vergrde. On top of the economic factors related
to the lowest price principle for public procuremeronstruction companies were motivated by
autotelic values aiming at the elimination of fatatidents and a significant reduction in other
accidents to preserve the lives and health of #miployees. Especially in the case of foreign
companies operating on the Polish market, it wapomant to transfer OSH culture and
attachment to high OSH standards to their subsdiam Poland.

“The main problem we were facing a few years ages tee lowest price
criterion in public procurement. The tender couklveon only if all possible
costs were cut. And the easiest area to cut is @&lis and standards. This
of course had its consequences — a lot of accigespecially at a high pace
of work. It was also almost impossible to enforc8HOstandards with

12 One frequent bankruptcy scenario was caused byimgnpublic procurements due to the very low
labour costs possible before introduction of tharhypominimum wage for civil law contracts. Once
winning, companies had difficulties with finding vkers or subcontractors who would carry out the
assigned tasks, or difficulties with finalising iggsnents due to numerous accidents at poorly paid a
badly secured building sites.
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subcontractors who were paid as little as possthle to a limited budget.”
(Coordinator of the ASC)

A large number of accidents, including fatal onesuld also have a negative impact on a
company’s image, as well as causing financial ®sstated to downtime and the need to carry
out repairs after damage. Representatives of coepanthe study emphasised that investments
in OSH standards pay back several times in finhneiae.

The Agreement on Minimum Wages in the Construction Sector (AMW)

The origins of the AMW can be traced back to 2G02en the idea of introducing a minimum
wage in the construction sector was first discusstmvever, the discussions took on new
urgency after a series of construction company hagotkies following the EURO 2012 football
championship investments and when an official agesd on minimum wage was reached in
2014. The AMW signatories (see table above) haventitted to maintaining this minimum
standard in their companies.

“The spread of so-called junk contracts — alias iCilaw contracts — has
become a devastating threat to workers and theaveetitate. The agreements
do not provide stable employment, holiday leave, you can easily dismiss
an employee almost on the spot. Until 2017, theas also no hourly
minimum wage, so you could pay employees the dguivat a bowl of rice.”
(“Budowlani” trade union)

The idea of introducing a minimum wage appearedhim context of widespread atypical
employment practices in Poland based on civil lamtacts. Wages under employment contracts
are subject to minimum wage regulations. In ordereduce labour costs, many employers in
Poland used civil law contracts that were not ceddsy such protection. Atypical employment
practices, including self-employment, have als@agrthroughout the construction sector. The
initiative to introduce a sectoral minimum hourlpge — egar dless of the form of the contract

— emerged to counteract these practices by intingwc minimum floor for remuneration. The
abuse of atypical forms of employment in the fidgicades of the 21st century led to the
deterioration of the profession and the fall ofotsstige. As a consequence, qualified employees
were increasingly looking for a better job, inclugliabroad, and unskilled workers were recruited.
Lower wages enabled a stalemate in innovativeisggs no investments were necessary to gain
profit.

Moreover, the public procurement law forced cortom companies to compete with labour
costs due to adoption of the lowest price critedsrthe sole criterion for winning tenders. This
was an important factor in the increase of civilpfwgment in the construction sector. This
situation changed only recently when a social dawas introduced demanding employment
under an employment contract, thanks to which conegastopped competing with labour costs.

“The Polish economic model builds its competitideantages based on low
labour costs. Civil law agreements were introdutieat allowed these costs
to be further reduced. However, it turned out tinathe long run this leads to
serious difficulties in providing good quality congtion services, sometimes
even making it impossible. In consultation with tif@ele unions, we came to
the conclusion that competing with labour costs tningseliminated and a
minimum standard should be set. Thanks to thishotisst companies
lowering order costs will disappear from the markdConfederation of
Construction and Real Estate)

In 2017, the government introduced a minimum howdge for contracts of mandate (a type of
civil law contract), which had a positive impactwage growth in the construction sector as well.
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Nevertheless, contracts of mandate are not fullyed by social security contributions and
employee rights, and workers are not entitled tauahleaves. In addition, specific task contracts
(another form of civil law contract) are still n@tibject to the minimum wage, nor to any social
insurance or employee rights.

In recent years, labour shortages in the constmucector have emerged as a problem (see
introduction) that has led to longer working hoasswvell as active measures to attract employees
from the East. In turn, migrant work is associatgth difficulties in communication, differences

in competences, low loyalty of employees (due @irtbhort stay), as well as with the abuse of
workers’ rights by unscrupulous employers.

The first attempts to establish a minimum hourlye ria the construction sector were met with
great reluctance. This proposal was not met with dpproval of the then central-liberal
government of the Civic Platform and the Polishte's Party. The Office of Competition and
Consumer Protection (UOKIK) issued a position thatminimum rate violates the principles of
free competition. Despite unfriendly attitudes le tgeneral public debate, unions (namely the
“Budowlani” Trade Union and NSZZ “Solidaréd — the Secretariat of Construction and Wood
Industry) were able to convince key employers’ aigations (especially the Confederation of
Construction and Real Estate, Polish Crafts’ Asgami, Polish Association of Employers in
Construction) in the sector that the introductidraaninimum floor for wages will introduce
standards and enable predictable operations ofdsses in the sector, and that it will eliminate,
or at least discourage, the fraudulent practicesurghir competitors to some extent. For
employers, it was crucial to eliminate pay-relatezks in complex investments (conducted
usually for public investors) especially on the cufitractors’ side (stable and uninterrupted
access to labour thanks to decent wages and womamglitions). Otherwise, the risk of
subcontractors’ bankruptcy and failure of investtaevas high.

“Implementation of large public contracts is an mxhely complex
dependency system. In addition to the general aotdr, there are several,
and sometimes even many, levels of subcontrac@ing.cannot afford that
particular levels do not work efficiently and omé&, because the performance
of tasks by other contractors depends on it. G employment and
sometimes also self-employment extend the areaceftainty; an employee
can leave almost overnight, and staff shortagesoaalways be filled with
qualified workers.” (Confederation of Constructiand Real Estate)

The agreement was reached in 2014, which is jusethears before the Law and Justice party
(PiS) introduced an hourly minimum wage. The AMWswaf key importance for the sector
during this interim period. After 2017, it contirsu¢o play an important role as it includes
additional obligatory payments to workers (over thanimum floor of the national hourly
minimum wage) and prevents other illegal practides unregistered work (especially among
migrant workers), the abuse of specific task camsrebogus self-employment, etc. Additionally,
the process of setting the minimum wage each yequires some dialogue between the
signatories and building trust between the socatners.

The Agreement for Occupational Safety for the Operation of Cranes (AOSOC)

Several factors triggered the establishment oABSOC. Following the economic crisis in 2008
and the malfunctioning of the public procurement,la number of companies and their sub-
contractors in the construction sector went bartkidpreover, the spread of employment based
on civil law contracts and the increasing scaleseff-employment (including bogus self-
employment) led to a deterioration of working caiwdis, in particular, for crane operators. A
common practice in the sector involved crane opesagetting up one-person companies and
leasing a crane from a contractor or another fartly. In this way, the majority of crane operators
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were no longer employed in construction companigsworked as self-employed. In effect,
greater responsibility for ensuring occupationalltieand safety rested on the operators and to a
much lesser extent, on the main contractors. Trofopged shifting of responsibility to self-
employed (or employed under civil law contractsyng operators resulted in a significant
increase in accident rates. Working conditions wade® controlled to a much lesser extent,
especially in terms of working time and wages, adl s working conditions such as the
temperature in the cabin or the inability to takiereak from work at height due to the lack of
elevators or their poor quality (which did not &lléor going down quickly and returning to work).
Due to unstable forms of employment, new crane® wet invested in, and the average age of
cranes began to approach20 years, which in iteskiig a threat at the construction site.

“Work on cranes is dominated by self-employed watkEmployees with
employment contracts are very rare. Self-employerkevs usually do not
own cranes but lease them from another companyhifmsituation, it is
difficult to build solidarity amongst crane operasp because everyone is
potential competition. As a consequence, the doleestruggle for working
conditions is very difficult. It was only the netem prepare new OSH
regulations for cranes to win various favourablgu&tions.” (“Wspélnota
Pracy” Trade union)

However, the main factor behind the commencemetit®@AOSOC agreement was the outdated
regulation on the health and safety of crane opesaln 2016, it was repealed, but no new
regulations were introduced. This led to a legaplwle and, consequently, to the deterioration
of work standards in the sector. The initiativeingprove the working conditions of crane
operators — mainly through the preparation of gpsal to amend the outdated regulation — was
taken by crane operators in the “Workers' Initiatitrade union. This initiative was then joined
by representatives of the “Budowlani” trade uniéws. a result, a separate organisation was
established, the Committee for Tower Crane Opesaibthe Trade Union “Wspdlnota Pracy”,
which focused exclusively on crane operators amdtianed as a regular fee-based union with
no external funding. Ultimately, the AOSOC agreetmeas concluded on November 17, 2017,
during which the preparation of new health andtgategulations for crane operators were dealt
with in the first period of operation. Other workeand employer organisations joined the
initiative in order to establish a new law and torpote OSH in the highly deregulated sector (see
full list of signatories above).

“We shared our experience and knowledge in thel fefl OSH in crane
operation. The operators presented their postulatethe area of working
conditions, while the National Labour Inspectoratmtrolled the postulates’
compliance with applicable state and EU regulatidri®ational Labour
Inspectorate)

The initiative has been supported by the Chief adaspector, which gave counsel on the
proposed provisions of the regulation. A first dwaés prepared by the unions and then consulted
with other signatories. The majority of provisiongere supported by the employers’
organisations. After two years of operation, newplayers’ organisations joined the initiative.
The draft bill was submitted to the Ministry of tastructure with the strong support of the
signatories of the AOSOC. In effect, the new dpglftwas adopted in 2018 and went into force
in February 2019.
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3.3 Key points of implementation and dynamics identified

The Agreement for Safety in the Construction Sector (ASC)

The ASC is a well-structured partnership betweerlalhgest companies in the construction sector
and enjoys the support of the Chief Labour Inspedtey public institutions like the Central
Institute for Labour Protection and the Nationasurance Institution, and trade unions and
employers’ organisations. Currently, it has no legatity, but there are plans to establish a
formalised association in order to get all powesscbnduct professional operation. The
partnership is chaired by the CEOs of associatetpaanies for a two-year term (rotating system).
In February 2020, Jacek Leczkowski, vice presid¢iifRBUD, was elected chairman and thus
initiated the tenth year of the ASC's operationtiites of the partnership are coordinated by
Michat Wasilewski — originally employed by Skanskad currently occupied solely with the
initiative. The CEOs of the signatories meet evgugrter in order to manage developments of
the partnership. The activities of the ASC inclademany as 14 thematic priorities (projects).
Each of the projects is led by the OSH manager eyepl by one of the companies and he/she is
responsible for delivering the tangible effectshaf project and for managing implementation of
OSH standards in all associated companies. Thetetbéthe projects are widely commented and
supported by the CEOs. Representatives of thelPAfisociation of Construction Engineers and
Techniciansndthe National Labour Inspectorate are involved ahartnership’s activities: they
participate in meetings and study visits of the A8@ consult the OSH standards and procedures
produced by the partnership. Both the Inspectaaatd the trade union play an advisory and
consultative role in the partnership. The Labouspkttorate also shares information and
educational materials with the ASC, and they cowtdi trainings and promotional events and
initiatives with each other. The ASC'’s operatioffimanced by the companies (an annual fee of
50,000 PLN / approx. € 12,000). After establishanigrmal association, the partnership plans to
apply for public grants in order to increase italsof operation and develop OSH standards in
the whole construction sector.

According to the interviewees, as many as 18 thien@$H standards and over 200 advanced
OSH procedures have been elaborated and implemiertteelpartnership. Representatives of the
ASC (mostly CEOs and OSH managers) organise stigitg and inspections in the associated
companies in order to assure execution of the atdsd The study visits are attended by the
representatives of all signatories, if possiblejuding trade unions and the National Labour
Inspectorate. The visits are aimed at presentimypomoting best practices implemented in
particular companies so they can be developedheraompanies of the partnership. There are
also challenges, such as implementation of thedatals in all subsidiaries of associated
companies and in subcontracting companies. Thigésto the fact that the partnership operates
on a voluntary basis and also has limited capaoitgxecute implementation of its standards
among the subcontractors.

“Operation of the agreement has so far broughtititended effects. We are
expanding our membership and developing further Gtd8dards. Together

with the improvement in the economic situation,ane counting on more

securely implemented contracts.” (Coordinator af #hSC)

The partnership is developing dynamically. Onlyha last two-year term of the ASC, three new
companies joined the partnership — EIFFAGE Polskdds/nictwo, MCKB, the NDI Group —
and the Polish Chamber of Commerce for Scaffoldmags signed on as a supporting entity. In
cooperation with the Chamber, a new standard waslalged containing the minimum
requirements to be met to ensure safety duringadafg operations. The ASC also signed a
letter on cooperation with the Central Institutelfabour Protection. Areas of regular cooperation
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with the Chief Labour Inspector have also beemaelfi Moreover, the ASC began a cooperation
with the Faculty of Civil Engineering of the Wars&imiversity of Technology under the title
"Occupational health and safety in constructiorfie ASC has produced video recordings for
trainings and brochures, as well as posters forantgworkers. The OSH standards elaborated
by the partnership have been translated into Ulenaiand Russian.

In 2020, some new activities are planned. The ABC;ooperation with the Chief Labour
Inspector, will announce a nationwide prize erditfBuild Safely”. This is a competition for

contractors who introduce innovations in technsedurity and organisational activities. This
year, companies and constructions outside the AB®avawarded.

The Agreement on Minimum Wages in the Construction Sector (AMW)

As described above, minimum wages under the AMWhinconstruction sector are calculated
according to an agreed-upon methodology and pyldizhounced in advance. The methodology
is based on existing legal norms and consists aflyraninimum wage and obligatory sector-
specific expenses such as equivalents for workwearkwear laundry, medical examinations,
etc. The signatories of the AMW commit to impleméhis obligatory minimum wage in their
companies and to incentivise their subcontractorsomply with the legal provisions and the
AMW as well. This mechanism plays several importesies. One involves disseminating
information about the minimum wage in the sectoalbentities may relate to it — both employers
and employees — in wage bargaining (usually indizily). This is especially important for
migrant workers who frequently are not acquaintéti the legal provisions regarding the level
of the minimum wage and other obligatory sectoaterd expenses. The AMW played an
important role before implementation of the natlohaurly minimum wage in 2017. The
signatories of the AMW advocated for adopting sachkolution countrywide. Currently, the
AMW'’s advocacy role is still important, as it imgao©n the enforcement of the legal regulations
in the whole sector beyond the agreement, espgdmBMESs (the business benchmark for the
sector).

“It can be judged that the AMW has modest ambitlmesause it only applies
to mandatory pay standards. But at the time theeagrent was made, there
was no minimum hourly wage. The agreement itsattribaited to the
discussion in the public debate on the need tdHél legal gap. The AMW
continues to play an important role — it is an mshent of pressure on
dishonest employers before heavy-duty enforcemecegures, i.e. a lawsuit
or labour inspection, are launched. A new dimengibthe role of the AMW
arose at the time of the increase of migrant wakeom Ukraine, among
whom not everyone knows their rights in terms ofmuweeration.”
(“Budowlani” trade union)

From a technical point of view, the partners agréeat the union “Budowlani” would be
responsible for calculating the hourly minimum wageh year and for disseminating information
about it among the signatories of the AMW. The anitn order to avoid criticism— invites well-
known experts to do the calculation. The minimung& construction is set in advance and is
announced publicly on the “Budowlani” union’s weggpa

The AMW fills a gap in the sector, as the employerganisations do not comply with the
requirements for social partners to represent coiepan sectoral social dialogue and, therefore,
are not able to conclude a sectoral (supra-compeugf) collective agreement. Currently, the
AMW is the sole sectoral agreement of this kinthi& country.

20



SPLIN Construction Poland

The Agreement for Occupational Safety for the Operation of Cranes (AOSOC)

Currently, the AOSOC deals with enforcing the new lon OSH for crane operators and
undertakes numerous actions aimed at improving iwgrkonditions. The signatories of the
Agreement played an important role in the legigtapirocess resulting in adopting the new law.
Many of the proposals submitted by the signatoviese eventually accepted. The partners
monitor the effects of the new law (statistics gudlitative observations). In September 2019, a
conference on the early effects of implementatiénthe regulation was organisét.The
conference was attended by representatives ofigimateries of the agreement, the National
Labour Inspectorate and experts. In general, thkebblders assess the legal development
positively — as a necessary step in order to agsurgnum standards in crane operations and
counteract fraudulent practices in terms of OSHyesaand working time. During the meeting, a
new signatory joined the AOSOC - BAUKRANE Budowmiot represented by Pawet
Burzykowski. The first President of the AOSOC wéected —Wiktor Piwkowski, who is the
secretary general of the Polish Association of @anon Engineers and Technicians. The key
task of the president expected by the signatasigsset up a working group coordinating AOSOC
activities in creating OSH standards for crane ajges and to disseminate best practices in the
sector. The next monitoring conference is planodaktorganised in 2020.

“Our capabilities of the AOSOC partnership are guinodest. Our main
success is finding an agreement on new regulatiegarding OSH in crane
operation. Currently, we mainly disseminate ourezignce over the internet
among the members of the partnership and monitodaily basis how the
new regulations work in practice.” (“Wspolnota Pngdctrade union)

The leading partners have prepared practical goikefor crane owners and crane operators on
how the new law should be implemented on builditegsMoreover, best practices are discussed
during the AOSOC meetings / seminars and disseedniat the country. Dissemination takes
place online, mostly between signatories of theaaent.

One of the key challenges identified are insufficiesources for training crane operators in order
to improve their skills and knowledge on the negutations and on OSH in general after years
of deterioration of work standards. Unions’ resesrare poor in this respect. Companies issue
certificates approving compliance with the new deads, but there is no official procedure of
standards validation.

13 https://dzwignice.info/baza-wiedzy/aktualnosci/d@atie-porozumienia-na-rzecz-bezpieczenstwa-
pracy-przy-obsludze-zurawi
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4.Co-enforcement actions’ contribution and effectiveness for
promoting fair working conditions and preventing and/or tackling
fraud and inequalities in working conditions

4.1 Input

The ASC is a relatively better funded initiativecasnpared to the AMW and the AOSOC. The
associated companies commit to an annual contoibutf PLN 50,000 in order to achieve the
objectives of the partnership. On the top of the, feach company finances its own OSH
department with managers who run projects at thé.A®erefore, adequate financial and human
resources are provided to effectively achieve I@§H standards in the partnership. In addition,
the ASC plans to raise public funds to expanddtgse to other parts of the construction sector.

In the case of the AMW, the key activity of thefparship — which is setting an hourly minimum
wage every year — does not require much in termesfurces. The challenge is to monitor
compliance with these regulations in the partnersloimpanies. This task is fulfilled by trade
unions that report potential irregularities. Unforately, the low level of unionisation means that
their whistle-blower role cannot always be fulfill@roperly. According to CBOS, only 7% of

respondents declared presence of a trade unidreiatvtorkplace in the construction sector in
2017, which stood below the average in the couBtyo). Unions operate only in the large
companies; SMEs are free of unions in practicahteHowever, this is a structural problem that
is only partly associated with the implementatiéthe AMW in the construction sector.

As compared to the two other partnerships, the AO&@pears to be the initiative with the least
resources. All the actions under the AOSOC are iakien voluntarily, mainly by trade unions

and supported by employers' organisations in ai@establish new regulations regarding the
work of crane operators. Unfortunately, monitorimgd enforcement of new regulations by
AOSOC does not involve obtaining additional funds these activities, which might pose a
potential threat to the sustainability and effestigss of the initiative.

4.2 Outputs and outcomes

The interviewees reported that each of the thrizgiatines brought significant improvement of
working conditions in the construction sector idilgect way or indirectly by affecting the social
partners and other key stakeholders.

The Agreement for Safety in the Construction Sector (ASC)

= The ASC has been gradually extended to other compand the elaborated OSH
standards have been implemented in large parteafdnstruction sector. Therefore, the
main goal of the initiative to introduce a minimdimor for OSH standards is gradually
being achieved proportionally to the scale of thdanership.

= The interviewees reported that the partnershipaatbfor better coordination of OSH
process management within companies as well asebatwartnership companies. The
agreed OSH standards are now better executed aritieusame across the associated
partners.

= The most tangible effect of the ASC is the suceesstduction of accidents at work in
partnership companies. The interviewees declaredwction of over 2,000 accidents per
year.
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Currently, thanks to regular meetings and executoeperation between partners and
public institutions, information flows have impralsignificantly, especially with the
initiator of the ASC —the National Labour Inspeeter. In effect, better integration of the
activities of the ASC and public institutions ikiteg place in the sector.

“We are pleased to cooperate with ASC signatoriesl aupport their

activities. We see that they create and implemenwt@SH standards in their
partnership firms. We try to show these good pcastiduring our trainings
and social campaigns. We hope that the effectsspittad throughout the
entire sector.” (National Labour Inspectorate)

The Agreement on Minimum Wages in the Construction Sector (AMW)

According to the respondents — both employers anohg — the hourly minimum wage
is respected in the associated companies, espeaftdr the national hourly minimum
wage entered into force in 2017. The regulatiomte a tangible wage benchmark for
the entire sector. Respondents reported that tbdyhminimum wage was taken as a
point of reference in court trials before 2017, wifi@r remuneration was to be defined.
The hourly minimum wage in the construction septayed an important role, especially
before 2017. The advocacy role of the AMW is silid, as it impacts the whole sector
beyond the agreement, especially in SMEs.

“The rank and recognition of our autonomous agrertm@as a positive
surprise for us. The hourly minimum wage in thet@ebas been cited
repeatedly in court proceedings regarding the dithiment of adequate
remuneration.” (“Budowlani” trade union)

The most significant improvement concerns migraotkers and unregistered workers
whose rights were most often violated before im@etation of the AMW.

Still, despite the introduction of the AMW, the ptem of labour shortage cannot be
resolved because other factors also impact théuliies with finding well-qualified
labour. Additional attempts to solve this probldmygd be made within social dialogue,
respondents argue. This especially includes resdiadn of vocational education (since
2017, a dual system has been developed in the rgdpuatattract more workers to the
sector.

“One of the main challenges currently in constroatsector — in addition to
reducing the number of accidents — is the issygagerly qualified staff. In

the past, work in the construction industry wasagsted with the prestige of
the profession, a construction worker was somedtte a@ncrete skills and

well remunerated. Now we have to rebuild the qgigalifons of the workers
as well as strengthen vocational schools and vooatiteachers to get out of
the period of degradation of the profession.” (Gamadration of Construction
and Real Estate)

The Agreement for Occupational Safety for the Operation of Cranes (AOSOC)
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The AOSOC established autonomous social dialogtvedes the key stakeholders in the
sector, as it was largely neglected in this ardae €ooperation on the draft OSH
regulations for crane operators created partnatioals and enabled a better mutual
understanding of their perspectives.

Both employers and unions appreciate the ongoigpange of information in the area
of signalling irregularities or violations of theOSOC. Existing breaches are solved
quickly. The agreement plays an important roleniftuencing other subcontractors to
comply with OSH standards.
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» In effect, a gradual expansion of the AOSOC pasimeris observed, despite the fact that
the partnership does not dispose of any dedicatedirig.

= The respondents — from both the employers’ andnshiside — declared that there is a
noticeable improvement in the working conditionscodine operators. The agreement
affected investments in cranes in order to adaghtto current regulations. Some new
cranes have been bought, which significantly impsothe working conditions of their
operators. However, there are also considerabfeecuifes with adapting the oldest
cranes to the new standards, which will be thelfooiat for the initiative in the upcoming
years.

“The most tangible result of introducing the nevgutations is the gradual
replacement of cranes. Most old cranes did not rsegidards and had to be
withdrawn or renovated. The working conditions ba hew equipment are
much better — the cranes have a lift, air conditignin the cabin and better
technological solutions. This, in turn, attractssnemployees and motivates
people to train.” (“Wspdlnota Pracy” trade union)

» Raising labour standards has attracted employdeshws an important development in
the context of labour shortages. However, the gobis not yet fully solved, and the
sector struggles with finding adequately skilledner operators.

= There are also some challenges like difficultiescdmrectly recording working time,
which, due to labour shortages, is one of the nfiesjuent violations of the new
regulations.

» The National Labour Inspectorate reported its Bahitesources (human resources, low
wages, limited legal purview to conduct inspectjomgich hinder reliable controls and
effective law enforcement. The interviewees exmdsthe need to train inspectors
specialising in the inspection of crane operatGrsrently, inspections are conducted by
inspectors specialised in construction in general.

“The adoption of the new regulations on OSH in @aperation and the
activities of AOSOC meant that the National Lablmsipectorate decided to
prepare inspectors specialised in OSH of cranese Bu limited human

resources, we do not yet have properly trainedentms. The challenge for
us was to conduct effective control in professiwitl specific regulations.”

(National Labour Inspectorate)

It should be noted that in all three cases theeenaticeable deficits in terms of professional
monitoring and evaluation studies on the effectagsnof the enforcement actions in practice.
This would allow for better assessment of the atikes and their impact on the working
conditions in the sector. Currently available gqadiNve data (coming from the expert assessment
of the interviewees) may give only a limited piewf the direction of the initiatives.

25






SPLIN Construction Poland

Conclusions

The above analysis shows that the agreements us fare a sectoral bottom-up response to
deficits in collective labour relations and enfor@t institutions in Poland. The origins of the
deficits can be enumerated as follows:

= No sectoral collective agreements or significanttirastablishment agreements that
would have an impact on the working conditionshia $ector;

» Weakness of social partners expressed in the leel & union density and inability of
employers' organisations to conclude multi-emplayesectoral collective agreements;

= An unfavourable institutional environment in terwislaw enforcement with limited
resources:

0 The National Labour Inspectorate is underfundedh &h insufficient number of
inspectors, a lack of specialist inspectors (éogexamining the working conditions
of crane operators), limited legal powers in cortithgcinspections, low penalties for
non-compliance with the regulations.

0 Slow proceedings and delays in labour and civilro(lawsuits often take many
months);

= Malfunctioning of the public procurement law, whightil recently allowed for applying
only the lowest price criterion in tenders and dat include a social clause requiring
employment contracts for workers, which reinfortiee use of civil law contracts and

(bogus) self-employment;

» Fraudulent practices of employers in terms of foframployment (employment contract
vs. civil contract) and compliance with OSH regialas operating in a highly competitive
market.

These factors led to an advanced disfunction ajuabelations and non-compliance with OSH
regulations. One of the tangible results of thesegsses is segmentation of labour market: stable
employment is a feature of those employed unded@myent contract covered by the Labour
code, while those employed under civil law consacannot count on labour protection or
employment predictability. Demanding compliancewtSH standards from the perspective of
civil contractors is, in fact, illusionary becawsmtract termination is much easier and protection
from the side of unions barely existent in the @ecthis undesirable state of affairs culminated
during the period of investments related to the BUR012 football championship, when
numerous bankruptcies of large construction congsanere noted. In recent years, an important
challenge for the implementation of OSH regulatibas been the influx of migrants from the
East, who are more often affected by violationshefr rights and OSH standards than Polish
workers.

In the context of the insufficient capacity of pigbinstitutions and the weaknesses of social
partners, compliance with OSH regulations and dagal employment standards poses a serious
challenge. Nevertheless, the National Labour Ingpate undertakes systemic initiatives to meet
the most important problems in the constructionmed he model adopted by this institution is
expressed by inspiring the main sectoral stakeh®lttetake autonomous initiatives aimed at
solving a defined problem (OHS standards, compéawith minimum wage regulations or
adequate forms of employment) and then supportiajy independent action through their
consulting and advisory capacity. In this way, #uonomous activities of social partners (or
other stakeholders) are legitimised by a respdaotdution. This model of operation also helps
to fill gaps in the institutional capacity of theafibnal Labour Inspectorate and to extend the
implementation of its goals to signatories of tlagtiperships it supports. To the extent available
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for the institution, the National Labour Inspectertries to provide various resources (expertise,
conferences, trainings, communication tools, dtcpartners and coordinates its activities with
the signatories.

All the agreements discussed here, namely the Aggaefor Safety in the Construction Sector,
the Agreement on Minimum Wages in the Constructidector and the Agreement for
Occupational Safety for the Operation of Cranesyiple an autonomous response to fraudulent
practices in the construction sector in an arearavheither collective labour relations nor public
institutions are able to deliver acceptable stasglaFrom the respondents' statements, one can
even conclude that these agreements, which setnministandards for employment and OSH,
are rather a precondition for conducting predigabid sustainable business in the construction
sector in the given unfavourable institutional amasiness environment. The goal of the
agreements is not so much to raise existing stdadaut rather to establish the standards and
disseminate them throughout the entire sector. ihgawo much freedom for business entities,
along with a faulty public procurement law and un@eeloped collective labour relations and
incapable enforcement institutions led to circumeés in which doing business became nearly
impossible. The autonomous initiatives of the keksholders supported by the National Labour
Inspectorate and their advocacy activities lechodreation of islands within the sector where
predictable business is possible and working carditacceptable.
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