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Introduction

The persistence of different forms of fraudulenttcacting work has attracted scholars’ interest
on labour standards enforcement. Labour inspedsiamn central response to the gap between
formal regulations and outcomes for workers whies hvidely been studied (Weil, 2015).
Scholarly debates have also concentrated on tradensi and enforcement, but they have
largely neglected the existence and potential fmtngrships between labour inspectors and
social partners. Generally, actions developed ljipauthorities and social partners tend to be
analysed separately (Eurofound, 2016). This ovetdmgs deprived scholars of the tools to
understand the relationships between these aatdrgparhaps more importantly from a policy-
research approach, has limited the range of paltions considered by reformers (Amengual
& Fine, 2017).

This report, which is part of the EU funded SPLiMoject, relies on a small research line on
co-enforcement (Amengual & Fine, 2017; Fine, 20Bifte & Gordon, 2010; Hardy, 2011),
which incorporates the potential contributions afcial partners (worker and employer
organisations) for co-enforcing labour standardsitlp with national labour inspection
institutions. Co-enforcement action has been ddfiag ongoing coordinated efforts of state
regulators and social partners to jointly produsieolr standards enforcement (Amengual &
Fine, 2017; Fine, 2017). Empirical research on moreement has inferred a number of
mechanisms which justify the relevance of this apph and highlight its specificity compared
with traditional enforcement approaches. Co-enfoeat literature has particularly shown, first,
how co-enforcement relies on the non-substitutel#enents of state and social partners. Co-
enforcement incorporates the unique capabilitigsfmove enforcement that each partner adds
(the unique capacity of the state to set labourdstals, the unique capabilities of trade unions
to share their tacit knowledge on work processkes). &Second, co-enforcement relies on a sort
of ‘strategic enforcement’ approach (Weil, 2010hiet focuses on specific sectors. When
social partners and inspectorates focus on a $pexttor, they are in a better position to
understand how companies operate and which arengtie causes of the frauds and abuses.
Literature has also identified how co-enforcemeontcbutes to building political support
between state authorities and social partners (Aoer& Fine, 2017; Fine, 2017).

In the SPLIN project, co-enforcement is studiedhi@ construction sector, which is one of the
most problematic sectors in terms of enforcemdearly calling for innovative strategies to
improve compliance with labour standards (EurofQtd 7).

This report analyses one of the co-enforcementretselected in the SPLIN project, namely,
the co-enforcement action developed in the construsector of the Autonomous Community
of Asturias Comunidad Auténoma de AstunaiSpain). The co-enforcement action studied
involves institutionalised cooperation between Tregritorial Direction of Labour and Social
Security Inspectorate of AsturiafDireccion Territorial de la Inspeccion de Trabajo
Seguridad Social del Principado de Asturiag)d the Commission on Health and Safety and
Hiring Prevention Comision de Seguridad y Prevencion de Riesgos ke#xy Contratacion
COPREVAS). This commission is regulated by theardi sectoral collective agreement of the
construction sector. It consists of and is manabgdthe sectoral social partners of the
construction sector with the support of the padatasectoral institution, the Labour Foundation
of the Construction Sector of Asturfa@-undacion Laboral de la Construcciéon de Asturias
FLC).

Following this introduction, the report presentsstfithe specific research objectives and
methods. Second, it analyses main working conditanmd fraudulent practices identified in the

1 Fair working conditions: exploring the contrilaut of cooperation initiatives between Social Pargn
and Labour Inspection authorities (VS/2019/008@. project details, updates and country reports,
see http://splin.forba.at/.

2 The shorter term Labour Foundation will be ugethe document to refer to this institution.
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Spanish construction sector. The third sectionistuithe co-enforcement action identified in the
construction sector of the Autonomous CommunityAefurias, by analysing its design, key
points of implementation and effectiveness in pnéwg and tackling fraudulent forms of

contracting work and abuses. A final section fosuse the conclusions, discussing the co-
enforcement action in relation to previous reseéiratings.
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1. Research objectives and methodology

The main research objective of this report is talgse in-depth a co-enforcement action
identified in the construction sector of the Autoraus Community of Asturias (Spain).

The specific objectives of the report are:

= Presenting the state of the art regarding employmerking conditions and fraudulent
practices in the construction sector in Spain astlidas (the Spanish region where the
co-enforcement action is developed).

= Analysing the factors (political, societal, sectpedc.) which explain the development
of the co-enforcement actions identified in theudisin construction sector.

= Explaining the main features of the co-enforcenaetion.
= Presenting the key points of its implementation dyrmsamics identified.

= Presenting the action’s contribution and effectes in promoting fair working
conditions, and preventing and/or tackling fraud arequalities in working conditions.

With a view to gathering both qualitative and qutative data relevant to an in-depth analysis
of the co-enforcement action, three different regeaethods have been developed. First, desk
research has been conducted. This includes thsioavbf the existing relevant literature
focused on working conditions in the constructienter; identification and analysis of relevant
regulations and policy documents of the actioneniiication and analysis of data to assess
enforcement actions.

Second, 10 semi-structured interviews were conduate per the profiles detailed in table 1
below. All the interviews were recorded and traits.

Table 1. Interviews conducted
Institution Position Acronym
Construction Federation of Workers’ General Secretary of Health and Safety, | TU1
Commission (Federacién de la Construccion | Environment and Communication section,
de Comisiones Obreras, CCOO) Construction Federation of CCCO.

Member of COPREVAS governing board

Industry, Construction and Agriculture General Secretary and Head of Health TU2
Federation of General Trade Union and Safety section of Industry,
(Federacion de Industria, Construcion y Construction and Agriculture Federation
Agricultura de la Union General de of UGT. Member of COPREVAS
Trabajadores, UGT) governing board
Employer Confederation of Construction President of the employer organisation EO
Sector Asturias (Confederacion Asturina de la | and President of COPREVAS governing
Construccion, CAC-ASPROCON) board
Labour Foundation of the Construction Sector | Deputy Director FLC1
of Asturias (Fundacion Laboral de la
Construccion de Asturias, FLC)
Labour Foundation of the Construction Sector | Head of Economic Department FLC 2
of Asturias, (Fundacion Laboral de la
Construccion de Asturias, FLC)
Labour and Social Security inspection Head Labour Inspector of undeclared LI
(Inspeccion de Trabajo y Seguridad Social) work team in Asturias
COPREVAS health and safety delegates (4 Inspectors appointed by EO (2) and TU HS delegate (1, 2,
interviews) 2) 3,4)
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Third, in May and July 2019, two days of direct ebstion were carried out. Four delegates
from the Commission on Health and Safety and Hiffngvention (COPREVAS) working in
pairs were accompanied during their daily work.ofat of 8 construction projects were visited
in the two days of direct observation, which codebeth big projects with several contractors
and small construction projects including one sngbntractor. This exercise enabled us to
gather relevant information about the implementapoocess of the action, including the way
COPREVAS delegates interact with companies and @epk, and how they apply the existing
protocol of action. During this process, delegatesild also respond to several specific
questions formulated by the researcher about thelaitmplementation of the co-enforcement
action, which contributed towards filling gaps Iretinformation obtained through desk research
and the semi-structured interviews. Informationhgeéd during the direct observation was
recorded in minutes.
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2. Working conditions and main ‘fraudulent practices™ in the
construction sector: state of the art

2.1 Employment trends and working conditions in the construction sector

Recent employment trends

The construction sector (NACE F) includesonstruction of buildings, civil engineering,
specialised construction activities (demolition,urpbing, etc.) and other specialised
construction activities (roofing activities, et(Burofound, 2017).

Employment in the construction sector was deeplgaicted by the economic crisis starting
2008. Prior to the economic crisis, constructiorswae of the most important sectors of the
economy. In the period 2001-2007, sectoral employnaecounted for 11.2% of total
employment and 9.7% of GDP (Villegas et al., 20T2js situation was altered with the crisis.
As shown in table 2 below, sectoral employment étécally dropped from 2,459,900 workers
in 2008 to 993,500 workers in 2014. In the samédesectoral employment as a proportion of
total employment decreased from 12.1% to 5.7%. & semilar drop was recorded in Asturias,
where sectoral employment as a proportion of &tgbhloyment decreased from 11.5% to 5.4%.

Table 2.  Construction (NACE F) employment, and employment as a proportion (%) of total employment
(1564 years) (Spain)

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Sectoral 24599 | 1,889.8 | 1,651.4 | 1,4039 | 1,161.3 | 1,029.5 9935 | 1,073.7 | 1,073.8 | 1,128.3 | 1,221.8 | 1,277.9
Employment
(thousands)

Construction 12 9.9 8.8 76 6.6 6 5.7 6 5.9 6 6.3 6.5
employment
as a % of
total
employment

3 It is possible to identify the fraudulent use af employment/contractual relationship when two
conditions are simultaneously met: (1) A specifigpboyment/contractual arrangement is used to hire
workers or to subcontract certain activities whishiolve the performance of work; (2) the factual
circumstances of the specific employment/contrdctigdationship do not correspond to the
(legal/formal) requisites that qualify that spexifform of contracting work, directly via an
employment relationship or indirectly through asoitracting relationship (Eurofound, 2016).

4 In some relevant publications, such as those ighdd by the European Construction Sector
Observatory (ECSO), there is a slightly differerdfigition of the sector. The ECSO reports
distinguish between the narrow construction se(ACE F) and the broad construction sector,
which includes manufacturing, construction, reahtsactivities, and architectural and engineering
activities. In Spain, the narrow construction sebtsr employs 62.9% of the 1.8 million people
working in the broad construction sector in 201drfpean Construction Sector Observatory, 2019).
This report will focus on the narrow constructi@tt®r (NACE F).
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Table 3. Construction (NACE F) employment, and employment as a proportion (%) of total employment
(15-64 years) (Asturias)

2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019

Sectoral 52.6 40.2 37.2 36.1 31.0 235 20.2 204 20.1 22.6 229 | 254
Employment
(thousands)
Construction 115 9.4 9 9 8.1 6.4 54 54 52 5.7 5.8 6.6

employment as a
% of total
employment

Source: Spanish Labour Force Survey, annual data (thousands)

There is a consensus that the construction secserowersized in the years prior to the crisis.
Employment in the Spanish construction sector ausol for 11% of total employment
compared to 8% of the EU-28 average. Sectoral grawthe years prior to the crisis was due
to the extraordinary housing boom, which incredsedsing prices. According to the Bank of
Spain (the Spanish Central Bank), between 1997280d, the average housing price in Spain
rose by 115% in real terms. The rise in prices mecuin parallel with a huge increase in supply
and new dwellings built. From 2003 to 2007, oved,000 units of new residential flats per year
were built, with a maximum of 760,000 in 2006, walyove the reasonable and customary
numbers recorded in other European countries. thdeesome of these years, the number of
new residential flats built in Spain exceeded thmber of new construction flats in the four big
EU countries combined (Germany, France, UK ang)ltgflerrero & Fernandez, 2008). While
the rate of housing price growth was already detngain 2007, the impact of the USA
subprime crisis accelerated the then ongoing ctiorec causing dramatic impact on
employment levels (Garcia-Herrero & Fernandez, 008

In recent years, the Spanish construction sectoshawed some signs of recovery. On the one
hand, the number of finished dwellings increase®®&% between 2016 and 2017, ending nine
consecutive years of downward trends. On the dthad, households’ investments in housing
renovation has also been increasing since 2013CERS819). As a result, sectoral employment
has grown by 29% from 2014 to 2019 in Spain and2bB%6 in Asturias. However, this
employment growth has not been enough to recuppraterisis employment levels.

Workforce characteristics

As is common throughout Europe, the constructianioseén Spain is heavily male-dominated,
with 91% (Spain) and 89% (Asturias) of workers lgemen in 2019 (Spanish Labour Force
Survey, annual data). In addition, a relevant featf the construction sector is that a large
share of construction workers are migrants.

Employment and Working conditions

Employment and working conditions in the constiuttsector are shaped by several structural
factors. First, the construction sector is a labatensive industry: about 50% of the turnover is
achieved through the labour of the worker (Eurothu2017). In addition, a key characteristic
of the construction business model is the widesprese of subcontracting. On the one hand,
subcontracting part of a project to another firnsti§ common standard practice as a result of
the different skills and specialisation domaingliffierent construction firms. On the other hand,
construction business models have been based awrdudicting strategies where the main
purpose has been to save costs and blur liabidy.instance, this is the case of subcontracting
strategies in which the main firm only plays thierof administration and manager, outsourcing
most of the activity to subcontracting firms. Asresult, most subcontracting firms in the
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construction sector in Spain are Small and Mediume-&nterprises (SMES) or they are formed
solely of self-employed workers (Romero-Barriusalet2019).

The worst characteristics of employment and workoagditions in the construction sector
determined by those structural factors describeelare: the high instability or insecurity of
work contracts (high rate of temporary employmemd aelf-employment); high rate of work
accidents; irregular working time and long workuohays; and low wages.

In terms of employment conditions, a significardtfee of the construction sector is that self-
employment is widespread: 26% self-employment apraortion of total employment,
compared with 16% at cross-sectoral level. MoreoviEs% are self-employed without
employees compared with 10% at cross-sectoral I€spanish Labour Force Survey data,
second quarteP) As shown in table 4 below, data from the LabourcEcSurvey shows that
self-employment has remained stable at cross-sdclievel since 2008. In contrast, in the
construction sector, self-employment sharply inseeladuring the economic crisis: from 21% in
2008 to 29% in 2012. Since 2016, the proportiorseaif-employment has slightly decreased,
although it is still 10% points higher than in tlvkole economy.

Table 4.  Self-employed as proportion of total employment. Construction (NACE F) and total economy

(Spain)
2008 2012 2016 2018 2019
Construction 21% 29% 30% 27% 26%
Total economy 17% 17% 17% 16% 16%

Source: Spanish Labour Force Survey, microdata, second quarter

Figure 1 below estimates self-employment as a ptimpoof total employment, using data from
Social Security for the construction sector in 8paid Asturias, and for the whole economy.
This source confirms that self-employment is muadremprevalent in the construction sector
than in the total economy. When comparing the dimiuof self-employment in the
construction sector in Spain and Asturias, it app#aat the increase of self-employment since
2013 is higher in Asturias. Moreover, in the comstion sector in Asturias the proportion of
self-employment continued to grow from 2014 to 2@d6le in the Spanish construction sector
it has started to decrease after 2013.

5 According to Social Security data, there were ,388 self-employed in the construction sector in
2019. Therefore, there were 34% self-employed & dbnstruction sector compared with 19% at
cross-sectoral level (Social Security statistics).
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Figure 1. Self-employed as proportion of total employment. Construction (NACE F) and total economy
(Spain and Asturias)

70
60
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2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

e Asturias construction s Spain construction total ecomomy

Source: Social Security statistics. Monthly average January.

The prevalence of self-employment in constructiaa heen explained by the temporary nature
of construction projects and the dominant subcatitrg practices existing in the sector. In this
context, using self-employed workers enables firtos match contractual or seasonal
fluctuations in demand, while minimising the ecomomsk of surplus labour during slack
periods (Behling & Harvey, 2015). Nevertheless, tise in self-employment recorded during
the crisis years in Spain has also been interpresteal sign of growing bogus self-employment
in the sector, as remarked in the interviews fo tesearch.

In terms of employment conditions, another sigaificand negative characteristic is related to
the high rate of temporary employment. Fixed-templyment contracts are more widespread
in construction. As shown in table 5 below, in 20th@ temporary employment rate was 42% in
the construction sector compared with 26% for thele’economy. The temporary employment
rate decreased during the most negative yearseadbnomic crisis (from 49% in 2008 to 37%
in 2012). However, after 2012, it began to incresgan in parallel with employment recovery.

Table 5. Temporary employment rate. Construction (NACE F) and total economy

2008 2012 2016 2018 2019
Spain Construction 495 36.8 431 40.3 419
Total economy 29.3 234 25.7 26.8 26.4

Source: Spanish Labour Force Survey, microdata, second quarter.

When looking at working conditions, scientific liédure shows that construction workers are
more likely to experience negative or precariougkimg conditions in several dimensions.
First, the sector has traditionally recorded a caratively higher rate of accidents at work.
Responding to this problem, investments in heatith safety policies have evolved positively
since the 1990s. In addition, several policy amthgtrial relations initiatives were launched. In
this regard, the limitation of subcontracting clsaamd the introduction of new requirements to
monitor compliance with regulation were particwarhportant (Romero-Barriuso et al., 2019).
Subcontracting has been assessed as a key detetwiit@bour accidents, particularly in SMEs
and for self-employed workers. This is because @ofpactors at the bottom of the contracting
chain are more likely to circumvent some elemerithealth and safety regulation (Mufioz-
Villalba et al., 2017). Moreover, workers in thesempanies generally lack trade union



SPLIN Construction Spain

representation and, accordingly, are more vulnerabl employer abuses (Sanz de Miguel,
2019).

Despite the introduction of stricter regulation subcontracting, the incidence rate (IR), which
measures the number of accidents for every 100e8p0sed workers who are affiliated with
Social Security and covered for occupational actidentingencies, is still much higher in the
construction sector than for most economic acssitiln 2018, the IR was 7,982.7 for the
construction sector compared to 3,408.7 for thelevezonomy (Work Accidents Statistics,
Ministry of Employment). In that year, only the mdtive industries sector recorded a higher
IR. Some studies have shown that during the ciisisSpain (the period 2008-2013),
occupational accidents in the construction secémlitled, both in absolute terms and relative
terms. However, this trend has changed since 2BWBi¢z-Villalba et al., 2017). Confirming
this trend, trade unions interviewed in the fieldkdescribed a rise in the number of labour
accidents in recent years, in line with the ecomaomcovery (TU1 interview).

Second, construction workers are more exposed riabla working hours, unsocial working
time (weekends, evening, etc.) and, particularhglevorking days. In the construction sector,
64% of all workers work between 40 and 50 hourspmared to 44% in the whole economy;
and 9% work more than 50 hours compared to 7% énwhole economy (Spanish Labour
Force Survey, second quarter 2019). In contrast;tipae work is less prevalent in construction
than the economy as a whole, as only 5% of the @epk in the construction sector work on a
part-time basis, compared with 15% in the wholeneoay (Spanish Labour Force Survey,
second quarter 2019).

Thirdly, wages in construction are comparativelwdéo when we look at the actual average
annual wages€p2,607 for construction v€23,646 for the whole economy in 2017, according
to the Wage Structure Survey).

2.2 Fraudulent practices and abuses in the construction sector

Reviewing the few studies that have researcheddpie in the construction sector in Spain
(Eurofound, 2017) plus the data gathered in fieldhwthe most common fraudulent practices
identified are:

= Bogus self-employment.

= Subcontracting chains and multi-level contractiwhith entail circumvention of health
and safety regulations).

= Workers unregistered with Social Security.
= Irregular adscription to collective agreements.

Bogus self-employment

Bogus self-employment is associated with workere ate declared as self-employed simply to
reduce Social Security costs, and elude labour land collective bargaining liabilities.
According to some authors (Perez, 2008), this fraagt arise from problems with demarcating
self-employment and bogus self-employment accortbnexisting criteria. Other authors (Sanz
de Miguel, 2019) have challenged this explanatiow attribute the extension of self-
employment in Spain to the interaction of threefedédnt institutional fields: first, the
fragmentation of employment relationships followirggulatory reforms; second, the lack of
resources of the Labour Inspectorate to enforcgtiagi regulation; third, trade union weakness
at company level.

Bogus self-employment is a cross-sectoral phenoni®aaz de Miguel, 2019). At the same
time, it is particularly acute in the constructisector, where it seems to have grown since the
onset of the economic crisis. A report of Labouufaation Asturias (FLC, 2015) highlighted
the existence of bogus self-employment in the cansbn sector resulting from employer
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strategies aiming to save costs. They estimatdrittats region, between 30% and 40% of self-
employment in the construction is bogus self-emplegt. The same report identified a
corrosive effect on health and safety associatél these fraudulent practices, as those workers
are forced to work longer working days, and are cmtered by health and safety protection
mechanisms.

The labour inspector (LI) and social partners witawed confirmed that this has been by far the
most important fraudulent practice in the constamcsector in Asturias:

“During the worst years of the crisis, we used ®&tett one or two bogus
self-employed every week...Now the number of bodfuensgloyment has
decreased. The main explanation [for using selfleygal workers] was the
employers’ wish to save costs and avoid labouiiliigtt’ (LI)

Subcontracting chains, multi-level contracting, and circumvention of health and safety regulation

The effects associated with subcontracting chamt multi-level contracting was an issue
extensively discussed prior to the economic criSishcontracting with long chains provokes a
displacement of risks from bigger companies to weaompanies. Principal contractors push
subcontractors to save costs, and they are thususaged to resort to irregular practices,
particularly related to circumventing health anfegaregulation.

The high incidence of labour accidents in the amiesibn sector has been associated in the
literature with long subcontracting practices whembcontractors, particularly SMEs, were not
meeting the health and safety regulations (MufidiaMa et al., 2017).

Fraud has also been associated with the use efdet companies, or intermediate agencies
without real construction activity or productivdremstructure.

To handle abuses related to subcontracting, a mgulation was approved in 2006 (Law
32/2006) that, among other things, imposes newitiond on companies and aims to intervene
in subcontracting practices in terms of: qualitylammpany solvency (ensuring there is real
activity and productive infrastructure, assumptdmisks and liabilities, etc.); health and safety,
in terms of having accreditation with the RegistérAccredited EnterprisesRegistro de
Empresas Acreditadgisand the percentage of workers with open-endetracts (at least 30%
of the entire workforce). Moreover, the law limitkhg subcontracting chains, forbidding the
third-level subcontractor to further subcontract rlvoand making it mandatory for
subcontracting companies to complete a so-calledcentracting book’, in which companies
have to record a range of details about the sulkadirig chain (Monreal, 2008).

However, despite this 2006 regulation, companiefi sircumvented regulations on
subcontracting practices. This can be seen in erré@m Labour Foundation Asturias (FLC,
2015) which details the following non-compliancetwtihe Law 32/2006 on subcontracting:

= Companies not updating the information providedtie Register of Accredited
Enterprises.

= Companies not meeting the requested minimum pexgerdf workers hired with open-
ended contracts.

= Companies not having the subcontracting book.
= Companies which lack productive infrastructure, hadlth and safety coordinators.

In addition, fieldwork information highlights thergblem with public procurement/public
tendering regulation. This regulation limits subtraating by requiring a contractor under
public contract to perform 40% of the work themsslv As regulation is not properly
monitored, companies can easily resort to bogug-esgbloyment and other bogus
subcontracting chains.

10
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Workers unregistered with Social Security

This fraud occurs when companies do not registerkere with Social Security. It was
particularly associated with the employment of megularised migrants, especially prior to the
economic crisis. It was estimated that a signifiganoportion of undocumented migrants were
employed in the construction sector (Meardi et2112).

In the region studied (Asturias), the labour ingpestressed that there was a dramatic increase
in the number of workers unregistered with SoceduBity during the years of the crisis (2008—
2013).

Irreqular adscription to collective agreements

Some Spanish trade unions (UGT) at national levalehmade criticisms that there are
companies which register their headquarters inetlppevinces where the collective agreement
establishes lower wages and worse working condifiamile operating in a different province
(Eurofound, 2017).

In Asturias, Labour Foundation Asturias (FLC, 201&)s warned of companies irregularly
classifying their activity with the aim of been @ved by other sectoral collective agreements
and, as a result, eluding stricter regulation bg tonstruction collective agreement. The
companies also want to save comparatively highstscim terms of health and safety, and
vocational training which have to be paid to theCFL

The labour inspector interviewed confirmed the sigance of this fraud:

“We have found cases of companies from differewfiores which are

working here and do not apply the regional colleetagreement. | am not
talking about posted workers who come here to worla construction

project. | am talking about workers from Asturiaseld on purpose under a
‘temporary contract for specific jobs or service@ontrato de obra y

servicio), to work on a project in the region, wae employed under the
conditions regulated under a different collectivgreement (region of
Cantabria, etc.) and do not pay Social Security tgachere. Or we find
companies which have part of the structural agtivit Asturias and do not
apply the agreement.” (LI)

1
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3. Co-enforcement action

The previous section showed the importance of imipgo enforcement efficiency in the

construction sector, given the widespread useadrakfraudulent practices, the perpetration of
which increased during the economic crisis. Beatimg in mind, this section studies an
innovative co-enforcement action developed in thgian of Asturias aiming to improve

enforcement through cooperation between sociahgestand public institutions.

Box 1.  Enforcement terms and actors used in the section

Labour Foundation of the Construction Sector of Asturias: paritarian body in the construction sector in Asturias
(Spain), comprising sectoral social partners (worker and employer organisations).

COPREVAS: Commission on Health and Safety and Hiring Prevention. Itis an autonomous commission created
and managed by the sectoral social partners of the construction sector.

COPREVAS prevention delegates: workers appointed by COPREVAS to implement social partners autonomous
enforcement activities in the field of health and safety and contractual regulation. Also referred to as simply
‘delegates’ in this report.

Labour and Social Security Inspectorate (also referred as labour inspection institution): main Spanish institution
in charge of supervising the enforcement of labour and social security provisions through its network of labour
inspectors.

Formal complaint (denuncia): the only and direct means that workers have to bring cases of employers’
circumvention of labour law provision to the Labour and Social Security Inspectorate. Access to the formal
complaint system is public (it can be made by any person) and confidential.

Notification: written advice issued by COPREVAS to the companies alone, without informing the Labour
Inspectorate

3.1 Drivers of co-enforcement: the institutionalisation of a social partners’
consensual approach to enforcement

In Asturias, a significant feature of enforcementhie construction sector has been the informal
and formal cooperation between sectoral socialnpest and the Labour Inspectorate. This
cooperation was officially institutionalised thrduga cooperation agreement between
construction sector social partners in the AutonasnGommunity of Asturias and the Labour
Inspectorate. It was signed in 2017 and renewe2Di® through a formal agreement with the
regional Labour Office@ficina Regional de Empl@oThrough this agreement, social partners’
own inspectors (so-called ‘prevention delegatestiare information weekly with the Labour
Inspectorate on infractions related to health aetg, and fraudulent contracting practices.

To fully understand the co-enforcement experieattention has to be drawn to the role played
by sectoral social partners from this region innpoting fair competition, improving working
conditions, and better enforcing health and sadtdyndards. This is the result of an historical
process of social dialogue institutionalisation,ickhresulted in the creation of two key
institutions.

The first institution is the Labour Foundation, alhirepresents a crucial attempt to shape a
more cooperative industrial relations model at aattregional level. It was created in 1988
through a specific clause in the sectoral/regioagkeement concluded by the most
representative sectoral/regional social partneiGTUCCOO and CAC-ASPROCON). It was
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the first ‘paritarian’ body in the construction g@cin Spain. It started to develop a wide range
of actions focused on sectoral employees and &sounemployed, including training and
different social benefits.

The creation of the Labour Foundation was the audtnon of several years of intense
negotiations aimed at regulating a conflictual @eethere working conditions were usually
bargained on an individual basis. This was alseaaning process in which sectoral social
partners studied and compared good practices tbre¢social dialogue, including meetings
with sectoral social partners from countries suglastria or Germany. It is worth noting that
in Spain, democratic industrial relations instibns were in a very early stage in the 1980s.
Social partners were legalised in 1977 and thet tigtstrike was only officially recognised in
the Spanish Constitution of 1978. In 1977, theres waong sectoral strike lasting 90 days,
which proved to be a key historical event impellgagial partners to shape a more constructive
social dialogue climate. The strike had been mamiganised by self-organised workers’
assemblies. In this context, anarchist trade un{@enfederacion Nacional del Trabajo,
CNT andConfederacion General del TrabajoGT) played a leading role. This strike had
two main impacts. First, companies understood thmportance of industrial relations’
institutions favouring bargaining as a means teg@mneconflict. Second, trade unions previously
linked to the Communist Party (CCOO) and the Satislarty (UGT) which, although formally
class-oriented (Hyman, 2001), had more reformiendgs, appeared as key bargaining partners
in developing new industrial relations institutiptisereby marginalising anarchist trade unions.

The second key institution is the Commission onltHeand Safety and Hiring Prevention
(COPREVAS). It was regulated in the regional settoollective agreement of 1997 to enforce
a new law on the prevention of occupational risksctv was approved 2 years before (Law
31/1995, of 8 November 1995), and to reduce thk hignber of labour accidents. At this time,
the mortality rates for workers in the workplas@iestralidad laborgl was very high because
companies and workers lacked a culture of prevenitiooccupational health and safety. In
addition, COPREVAS also aimed to improve the erdorent of contractual labour regulation.

COPREVAS started to operate in 1999 with 4 delegatppointed by trade unions and
employer organisations. In 2004, the number of gigtes was enlarged to 8 delegdt&ince
then, different technological and organisationalowvations have been introduced. Moreover,
the increasing use of fraudulent contractual peastisince the 2008 crisis, led COPREVAS to
put more emphasis on detecting and making formaiptaints about these practices through
more sophisticated methods.

COPREVAS and the Labour Foundation are formally thiféerent institutions, although they
have similarities and work closely together. COPREV delegates are contracted and
appointed by employer organisation (4) and tradenm(4). COPREVAS and the Labour
Foundation work together in the implementation wfoecement activities, and both have high
degree of internal cooperation. As shown in thet sextion, the Labour Foundation provides
technical support to the delegates and also att€@BREVAS meetings. It has also played a
leading role in proposing and developing innovatiaimed at increasing the efficiency of fraud
detection.

In a nutshell, the proactive social partners’ roleenforcement has been a key driver in the
development of this co-enforcement initiative. ®inthe creation of COPREVAS, social
partners have engaged the Labour Inspectorateein #ttions. They have asked them to
provide training to their delegates and have suppotheir work though submitting formal
complaints denunciayto them.

6 The number of delegates temporally increased Ghl2 in the context of an ad-hoc campaign
favouring the renovation of construction equipméhtrrently there are 8 delegates.
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3.2 Design of co-enforcement action

As noted above, a significant feature of enforcanimerthe construction sector in the Asturian
region has been the informal and formal cooperaienveen sectoral social partners and the
Labour Inspectorate. In this particular contextkey lesson learned is that the cooperation
leading to co-enforcement is mainly the result oevpous trade union and employer
organisations’ agreements on enforcement, involtiregLabour Inspectorate and the regional
Labour Office from the beginning.

Social partners’ joint actions on enforcement: design and functioning of the Commission on
Health and Safety and Hiring Prevention COPREVAS

In the Asturian construction sector, social padrieave been closely working together since the
1990s to improve enforcement of health and safetgdards, and contractual regulation. The
main achievement of this joint-effort was the ci@abf the Commission on Health and Safety
and Hiring Prevention (COPREVAS) in the sectoraioaal collective agreement of 1997.
According to the collective agreement, the COPREMWA& mission consisted of 8 members
appointed by trade unions (4) and employer orgéinis#4). However, in practice COPREVAS
is managed by a governing board of three membeishwhlpresent the employer organisation
(CAC-ASPROCON) and the trade unions CCOO and U@Teldms of funding, the initiative is
basically funded via the Labour Foundation of Aistsy which is principally financed by the
employers’ contribution (4.5 % of the gross wagsto

COPREVAS was a pioneer institution in the Spanmifitext because of the introduction of the
so-called ‘health and safety delegates’, who siateoperate in February 1999. Social partners
agreed to appoint and contract four ‘health andtgadelegates’ (2 appointed by the employer
organisation and 2 by the trade unions). Their gaad to improve and extend the prevention
culture, and enforce health and safety, and labontractual regulation. For this purpose, they
were mandated to: freely enter all the companie®rea by the sectoral agreement; conduct
interviews with both workers’ representatives (utthg works councillors and prevention
delegates) and employers; and recommend the suspesfswork in case of serious health
risks, with direct contact with the responsiblegoer for each construction project. After each
inspection and company visit, delegates were reduin submit a report to the governing board
of COPREVAS, notifying them of any incident or légafringement found and, if considered
necessary, a call for a formal complaigéiguncia to the labour inspector. This information had
to be then revised and approved by the governiagdoof COPREVAS.

When social partners were asked about the reashith favoured the employers’ acceptance
of this innovative institution in the 1990s, thdyessed that this was partly because they were
aware that the main purpose of COPREVAS delegadsstavcarry out pedagogical actions and,
to a lesser extent, punitive actions. In this ceinta formal complaintdenuncia to the labour
inspector was conceived of as a strategy of lasirtelimited to those cases where employers
did not follow COPREVAS advice and recommendatioiife pedagogic character of
COPREVAS delegates in relation to health and safetydards is still considered a hallmark of
this institution nowadays:

“Our task goes beyond formal complaints (denuncigsne. We provide
advice to companies and workers. We contributeaising awareness on
the need to implement proper health and safety iiond. Except in very
serious cases, we always try to raise awarenesstarmlovide technical
support.” (TU2)

Employers’ acceptance of COPREVAS was also stremgith by the organisation of delegates’
work in working pairs. It was agreed that all companspections would be made by two
delegates, appointed by the employer and the traden respectively. Thus, advice and
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notifications were always formulated in agreementdpresentatives from both the employer
and the employee side:

“The main strength of the COPREVAS delegates is &ugial composition.
The best thing that can happen to a COPREVAS delégdhat employers
do not distinguish between who was appointed byethployers and who
was appointed by the unions.” (EO)

COPREVAS has been kept even in the most conflistegbtiation processes. According to the
Labour Foundation staff interviewed, social parsngo not put COPREVAS on the table when
they bargain about even the most conflictual togieages and working time). One trade
unionist interviewed recognised that even durirg éhonomic crisis, when they faced serious
difficulties in renewing the collective agreemediscussions about CORPEVAS were not at
stake. However, he also pointed that COPREVAS' terie is directly linked to the
maintenance of the sectoral collective agreeméithé collective agreement falls, COPREVAS
will fall too” (TU2).

The regulation of the delegates’ work in the cdllex agreement was completed with the
elaboration of a protocol of action, and an insipectcheck-list' which describes in detail all
the actions to be carried out in every inspectibor the elaboration of the checklist,
CORPEVAS was advised and supported by the Regfstalian Institute of Health and Safety
Prevention Ipstituto Asturiano de Prevencion de Riesgos LalesfaA key aspect of the
protocol are the procedures which may lead COPREMASmake a formal complaint
(denuncig about health and safety infractions. The prot@sihblishes that prior to a formal
complaint flenuncig, three visits, accompanied by two official natiftions, have to be made
by the delegates (a ‘notification’ is written advicssued by COPREVAS to the companies
alone, without informing the Labour Inspectorat®nly where a company already has a
negative record of health and safety infringements) a formal complaintdénuncia be
proposed by the delegates after the first visitis Tdspect of the protocol does not apply to
contractual infringements (bogus self-employment,)ewhere a more punitive strategy is
followed. In those instances, a formal complaéruncid can be formulated after the first
Visit.

Finally, it is worth pointing out that COPREVAS'ternal rules did not include any targets,
neither in terms of types of companies to be wisiieig companies, SMEs, posted workers,
etc.), nor other objectives such as numbers ofectsgns or detected instances of fraud.
According to one interviewee, COPREVAS delegates supposed to visit all types of
companies regardless of their size or other cheniatits.

Evolution and changes in the design and functioning of the Commission on Health and Safety
and Hiring Prevention

Since its enactment in 1997, the figure of the theahd safety delegate has been subject to
different changes. A first key innovation was imluged in the regional sectoral collective
agreement concluded in 2007 (2007-2011). This Z#tToral collective agreement conferred
new competences on COPREVAS delegates relatedetertforcement of contractual labour
regulation. Delegates were conferred new powerdngithem access to all existing
subcontracting books in the construction projectspécted. Subcontracting books were
regulated in the 32/2006 Law on subcontractingebales’ access to the subcontracting books
was a crucial step in increasing COPREVAS’ capattitgletect bogus self-employment. This
book contains detailed information on several aspefcthe subcontracting chain, including the
number of employees and self-employed working goastruction project under the direction
of any contractor or subcontractor.

However, only from 2015 could COPREVAS take fulvadtage of the information gathered
through the subcontracting book. It was only theat the Labour Foundation could implement
longstanding demands to make photographic copissiledontracting books and gather all this
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information in its database. This was only possiiee the employer organisation changed its
position because, until that year, the employeawigation had strongly refused any inspection
action involving the taking of photographs. Accoglito one interviewee (LF1), the position
changed due to the negative impact of bogus seghl@ment and irregular company
classification of collective agreements on fair petition, exacerbated by the economic crisis.

Because of this new possibility, information ga#élteby delegates is cross-checked by the
Labour Foundation through an internal databaseagpdwhich gather all the information from
the subcontracting books, and filter for informatimn the self-employed. This database and app
enable the Labour Foundation to identify potent@des of bogus self-employment which are
reported in a formal complaindénuncia through COPREVAS to the Labour Inspectorate.
Labour Foundation staff check numbers relatedecstiare of self-employed workers who work
for the same contractor in a construction proj8gst.default, the Labour Foundation internal
database notifies database users about all theactmis who have hired at least three self-
employed workers in a construction project. Howettas criterion needs to be complemented
by qualitative criteria. For instance, a relevaspext is related to the occupational profiles of
the self-employed. In construction, the subconimgcof part of the project to self-employed
workers is a standard practice, partly due to ifferdnt skills and specialisation domains they
can provide. Due to this, LFC stressed the neathéak whether the self-employed contracted
are engaged in occupational activities falling witthe specialisation domain of the company
acting as a contractor, as this tends to be a sigarof bogus self-employment:

“Through the subcontracting book we get informatiaimout all the self-

employed working in construction projects. We dee,instance, that a

contractor has 3 self-employed workers out of aaltatf 4 workers

contracted for the project. We therefore revises tbaise, which could be
suspicious. Then, we check which type of self-gm@ot activity they are
carrying out. If it is a plumber, | do not care. fever, if the self-employed
worker carries out tasks which are aligned with thain goal and activity

of the company, there is a potential fraud.” (FLL 1

In addition, the Labour Foundation’s access to satracting books enables cross-checking to
establish if any company working in a constructjmmject is irregularly classified under
another sectoral collective agreement and, acoglgdims not paying the appropriate sectoral
contributions. As noted in section 1, this is ofiehe most widespread fraudulent practices in
the construction sector. As emphasised by oneetlitlegates interviewed, social partners and
LFC are very interested in the non-payment of thesetributions because this implies a
reduction of their financial capacity (HS Delegaje

In 2015, an additional technological innovationtyaduced by the Labour Foundation, was a
toolkit with a Global Positioning System (GPS). Tihelegates have, through this toolkit, an
online map which informs them of the location ofyatonstruction project. This is very
important considering the geographical charactesisbf the region: moderate population
density and a mountainous landscape. Accordingtémiiewees, only small renovation projects
are not recorded in the online map. Moreover, tinpleyer organisation provides additional
information on existing construction projects tlghuan agreement with the professional
association of building engineers. Employer orgatite can check if these construction
projects are already listed in the Labour Foundatiatabase and, in case they are not, they are
incorporated into the database (EO).

A final key organisational innovation was introddde 2017, when delegates were required for
the first time in the history of COPREVAS to contlutspections alone (one delegate only, not
in working pairs). The goal was to increase the Ipemof companies inspected in order to
tackle the dramatic rise in fraudulent contracfualctices perpetrated by companies during the
economic crisis. In addition, delegates were preahpd pay particular attention to the detection
and reporting of bogus self-employment through farncomplaints denunciag When
interviews were conducted, social partners welediticussing the return to the previous model
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of ‘working pairs’. Indeed, both the employer orggation and trade unions interviewed were in
favour of returning to the original model, sincésttvas the hallmark of this social partnership
approach. However, the return to the previous mbdelbeen postponed. With the enactment of
the new model, the protocol was updated. In ordeavbid any employer concerns regarding
potential biases from delegates exclusively appditiy trade unions visiting companies alone
without their employer-appointed counterpart, tihetgcol specifies that any health and safety
formal complaint §enuncid will always be agreed on and notified by two dekes appointed
by the employer organisation and trade unions ctis@dy.

Co-enforcement: the cooperation between the Commission on Health and Safety and Hiring
Prevention, and the Labour Inspectorate

Looking at the cooperation between COPREVAS andiginstitutions, co-enforcement was
integrated within the COPRREVAS design since itgshb{where co-enforcement is broadly
understood as cooperation aiming to improve enfoesg capacity).

In the initial phase of COPREVAS, there was no falragreement with the Labour Inspectorate
or the regional government related to informatidvarsng. However, COPREVAS worked
closely with the Labour Inspectorate and the reglitlabour Office through three actions. First,
the sectoral collective agreement established ‘tbaé representative from labour inspection
and one representative from the Technical CabifieHealth and Safety regional office
(Gabinete Técnico Provincial de Seguridad e Higieneel Trabajd will be invited to all the
meetings, giving these representatives of pubktitutions a voice but not a vit€Sectoral
regional collective agreement, 1997). This clauselleen maintained in successive agreements.
Second, there were different cooperative trainictipas. This included: in-work training of the
delegates with labour inspectors through jointtsigd workplaces; and specific training to the
delegates provided by the Regional Asturian Ingtitof Health and Safety Prevention. As
previously noted, this institution also contributéal the design of the checklist. Third,
COPREVAS supported labour inspection work througguutar formal complaintsdénunciag

and the regular sharing of privileged informaticaitgered by COPREVAS and the Labour
Foundation on the evolution of irregular and frdedtl contractual practices. A relevant
outcome of this cooperation was, for instance,remeiased Labour Inspectorate awareness of
the rise in bogus self-employment during the crisis

“During the crisis, the Labour Foundation sent uata which put the
Labour Inspectorate on alert regarding bogus setipoyment fraud [...]
Thanks to this information, we started to give ptyoto this fraud.” (L)

This historical cooperation process paved the veayah official cooperation agreement to be
enacted which, among other things, officially ingtonalised information sharing:

“The agreement is the result of previous experisrafecooperation. It is the
result of the information sharing cooperation mained for years, and it
specified the demands that each stakeholder hadl)” (

The cooperation agreement was signed in 2017 bgdbwral social partners and the regional
Labour Office, then subsequently renewed in Ap@L2. The agreement regulated two main
actions to be implemented. First, actions to raisareness about labour standards compliance,
which includes campaigns and dissemination aawitiSecond, and more important, regular
exchange and transfer of information. On the onedhaocial partners agree to transfer
information to the regional Labour Office every timmnths, regarding construction projects not
listed in the Register of Accredited Enterprise&£AR Registration in the REA is a legal
requirement which ensures that construction conggameet the requirements regulated in
Article 4 of the Law on Subcontracting in the Canstion Secto(Law 32/2006Y. On the other

7 Requirements to be met include: having adequditasitructure and resources to carry out the agfivi
directly exercising the management and controlhaf workers, assuming the risks and liabilities
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hand, social partners agree to share informatidinegad through COPREVAS and the Labour
Foundation with the Labour Inspectorate, on a weéllsis, which is particularly relevant to
supporting labour inspection wotKk o this end, the Labour Inspectorate and COPREW&A%
developed a protocol of action (unpublished) witime codes linked to different frauds and
infractions classified into three main groups: @b8ecurity frauds, which include bogus self-
employment, undeclared work and irregular adsanipto collective agreements; circumvention
of subcontracting legislation; and circumventiorhehlth and safety regulation. Based on this,
the Labour Foundation sends an email every weeketralf of COPREVAS, which specifies
every infraction and fraud detected: a short dpton of the fraud; the name of the main
contractor company; the name of the company whapgirates the fraud, and the geolocation
of the construction project where the fraud is fbgil).

In order to follow-up the agreement, two main cawation mechanisms have been established.
First, an executive commission made up by the regidirector of the Labour Inspectorate and
the general secretaries or presidents of the spaehers, which meets every six months.
Second, a so-called ‘follow-up commission’, whickets every three months and comprises the
governing board of COPREVAS (one representative gmrial partner) and the labour
inspectors who work in the field. Delegates are patt of this commission. This last
commission monitors and discusses the evolutiodiféérent frauds, based on the data and
statistics provided by the Labour Foundation ang @chnical or legal doubts raised by the
delegates. This commission was also responsibledéoeloping the protocol of action for
information sharing.

3.3 Key points of implementation and dynamics identified

In this section, the report works from differenalaholders’ assessments to analyse the
implementation and functioning of the social parsh@int action on enforcement and the co-
enforcement action, the design of which has besaordeed in the previous section. Attention is
given to analysing those aspects which generateetsinis and agreement, as well as conflictual
areas or potential weaknesses in the actions’ imghtation process.

Social partners’ joint actions on enforcement: key points of implementation of the Commission on
Health and Safety and Hiring Prevention

When analysing the functioning of COPREVAS and tipalarly, the work organisation and
work process of the delegates, a first aspect tdigklighted is that delegates have a high
degree of freedom in their labour process. Outctiameed management strategies are not in
place and delegates’ work is not subject to any kihoutcome evaluation or specific control
procedure. Indeed, issues such as the numberpddtisns made, or the number of companies
visited, do not appear to be conflictual at althei for the governing board of COPREVAS or
the delegates. They emphasised prioritising thditguaf the inspection and work done over
any quantitative indicator. As expressed by a tradmn officer member of the governing
board:

associated with the activity; proving that staff/éahe training required in terms of health anaaf
in the workplace and risk prevention; and provihgttthe company has an adequate risk prevention
provision.

8 The agreement establishes that COPREVAS and #eur Foundation will send to the Labour
Inspectorate, on a weekly basis: a full list of amies (contractors and subcontractors) identified
construction projects (the Labour Inspectorate ttieecks for all the companies that do not appear in
the Social Security records for contracted emplsyea full list of companies (contractors and
subcontractors) found in any construction projedtich do not declare any contracted employees; a
full list of companies not registered in the regiboollective agreement of construction but which
develop activities which fall within the sectoralrdain or that are registered in a different regammd
a full list of companies found in any constructimoject that lack the subcontracting book.
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“We do not have objectives in terms of companyt mismbers because we
give priority to the quality of the visit over tlggantity of visits. Moreover,

we are aware that one visit can last even the whubening while others

can be finished in short period of time.” (TU 2)

A key aspect of the delegates’ work concerns tléopol of actions and checklists, as it details
all the actions to be followed in every inspecti@verall, the governing board and delegates are
satisfied with its functioning. The main criticisexpressed by some delegates on the protocol
concerned the regulation of the formal complaimtsninciay process regarding health and
safety infractions. As explained in the previoustiem, the protocol establishes that three visits
are needed before making a formal complaién(ncia regarding a health and safety
infraction. Although this regulation is in line Wwithe pedagogical character of COPREVAS,
this aspect is assessed to limit the efficiencyaténtial punitive actions.

“To make a formal complaint (denuncia) about a lieabhnd safety

infringement we have to visit the construction pobjthree times. Thus, in
many cases we have to wait three months until weeradormal complaint

(denuncia) about the case. Three months is a a1y period. Moreover,

you have to consider the time which passes befi@éabour inspector then
visits the construction project once the officialtplaint has been made.
That is, the labour inspector can end up makingr tfiest visit six months

after you originally discovered the infringement aefect. In many cases,
the project was over and, if it is not over, itakeady in a very different
phase.” (HS delegate 1)

A relevant outcome of the protocol and checkligihlighted by the COPREVAS governing
board members and delegates interviewed, is reltdethe unification of criteria for
notifications and, especially, formal complaintsleifunciay on health and safety
infringements and contractual frauds. The unifwatof the criteria is a politically sensitive
issue because delegates are appointed by differganisations (trade unions and employer
organisations) and also have different ‘politicatkgrounds’. While all the delegates share
the same technical background (they are techniogineers), delegates appointed by the
unions were union affiliates prior to being appethtin some cases, delegates were even
works council members of construction companieselation to this key issue, delegates’
discourse tended to stress their technical proieich supposedly led them to avoid any
political bias. They also pointed to the positivantribution of the protocol of action and
checklist in this regard. However, they were awdn@ some divergences are inevitable.
When talking with the delegates, they generallyitatted those divergences to factors
unrelated to politicsWe are 8 people and each person is different. ldsthtas nothing to do
with the fact of coming from one side or the oti{etS delegate 1).

Nevertheless, the analysis of the interviews anadvexsations during direct observation
reveals that a trade union background can indeatllai® the perception of the seriousness
of certain infringements. This appeared, for instanin relation to the so-called socio-health
services and facilities in the construction prgechowers, toilets, etc. The lack of these
facilities in certain construction projects wasatjgular concern expressed by the delegates
appointed by unions. When arguing their reasonimgnfiaking notifications about these
cases, trade union delegates stressed the neetetaldhe dignity of the workers:

“Our mission is to try and make construction a ddcsector. And yes, |
always notify when the construction projects lagkia-health services even
in those small work projects which only last a deugf days. It is a question
of dignity. And | keep on notifying companies althig, and see if one day
they will implement my recommendations.” (HS dele@

The delegates’ discourse was to some extent repeddby the governing board members.
Governing board members stated that they barely likisagreements on the criteria or the
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formal complaintsdenuncia}identified. This was also confirmed by delegatelso stated that
the governing board always accepts all the fornaahmlaints @lenuncia¥ proposed to them.
When asked about potential divergences in the gawgtboard, the trade union and employer
organisation governing board members also poirmtele question of the socio-health facilities:

“There is one divergence with the employer orgatiga That is the

significance given to the socio-health faciliti€slo not doubt that, for the
employer organisation, this is also important, Imgtt the same as for us.
This is an issue which we always stressed shoulédmded as a fault and
the company be notified. But we have never maderraaf complaint

(denuncia) against a company for this issue. Whg@aBse we have an
agreement with the employer organisation, who na@mstthat this is not a
serious risk for the workers’ health, but for ubjstis against workers’

dignity.” (TU2)

“We understand that for a labour inspection actidime criterion based on
an imminent risk for works’ health and safety hasptevail over other
criteria based, for instance, on the socio-healfltilities. Trade unions
complain a lot about this issue.” (EO)

Interestingly, when discussing the problem of theig-health facilities, a trade unionist from
the COPREVAS governing board clearly distinguisbetiveen: the tasks and competences of
the delegates, which are governed by an agreemigimttihe employer; and the enforcement
actions that a union member can do, which are pastcained by any agreement with or
commitment to the employers. Trade union members independently decide to make a
formal complaint denuncia)

“I would make a formal complaint (denuncia) regardiall the companies
that do not offer proper socio-health facilitiess A trade union member, |
indeed make formal complaints (denuncias) aboutséha@ompanies.
However, | cannot do this within COPREVAS. So, mnca order the
COPREVAS delegates to make a formal complaint (o=auabout this.”
(TU2)

Another problem with the action procedure identifiey the delegates was related to the
coordination between delegates, and between tlegatels and the Labour Foundation staff.
Coordination between delegates only takes placigjir informal processes such as ad-hoc
meetings when they change the geographical areasspéction. Lack of coordination
hampers information sharing on formal complaiaesnunciay made:

“For me it is a problem when | arrive to a workimgoject and | discover
that a formal complaint (denuncia) has already be®de by a colleague or
by the Labour Foundation.” (HS delegate 3)

For some of the delegates interviewed, a coordinaboking in the Labour Foundation could
facilitate their work. This would apply, particularto those cases where companies call the
Foundation expressing concerns about any delegttatyaor asking for advice. Since there
is currently no expert dedicated coordinator, sameat the Labour Foundation always has to
be identified in order to call the relevant delegs} to follow up. This generates work for the
delegates which would be best managed through pertegoordinator. However, delegates
were also aware of the political difficulties thappointing a coordinator in the Labour
Foundation may entail:who appoints the coordinator, the employer orgatiiga or the
trade unions? This is of course a probldidS delegate 2).

A final topic discussed in relation to implementaticoncerned available resources. Both the
CORPEVAS governing board members and the delegatesviewed provided a positive
assessment on the resources available to devadopbrk (human and material). In particular,
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a positive assessment was made in relation toetlenological innovations implemented in

recent years (especially the GPS map of construgiiojects). The main delegates’ demand
was focused on training, particularly on legal aspeAlthough they stated that they had
received specific training courses from the Lablogpectorate on legal matters, they explained
that, due to the legal complexity of many casesy ttvould welcome an update and more
extended training in this specific field. In thisnse, it is worth noting that delegates’ main
technical background is health and safety prevaritmm a technical perspective (most of them
are engineering graduates).

Key implementation points regarding the co-enforcement action

A very positive assessment is given by the COPREdA%rning board members and labour
inspectorate on how cooperation is actually workidhen discussing the dynamics of the
interaction, the labour inspector interviewed steekthe existing trust relationship between the
public institution and the social partners, whidckstbeen built through many years of formal
and informal cooperation. An aspect which, in hesw clearly differentiates construction from
other sectors. The labour inspector also highlighke high degree of consensus between the
social partners on this topic. He explained thabdely perceives the differences between trade
union and employer organisation representativesnguthe technical meetings. From his
perspective, social partners have a common assessmenforcement or, at least, they do not
share their potential disagreements with the pubsttution:

“When | talk with them in the meetings, for me tlaeg not really from
trade unions or employer organisations. They arePBBVAS or the
Labour Foundation. Of course, | know each organgathas its own
interests, but | think they discuss them internallgey always come to the
inspection with a common position.” (LI)

In a similar vein, social partners from the govegiiboard and Labour Foundation staff
interviewed positively assessed how the cooperatiorks. The only criticism was focused on
the lack of human recourses that the Labour Inspaiet has to fulfil their demands. However,
they were also aware that this is a structural lprolwhich goes beyond their agreement:

“The problem with the Labour Inspectorate is themgaproblem which
applies to all the regions in Spain: there are véew labour inspectors.
Moreover, there are not inspectors exclusively citgid to the construction
sector. So yes, the capacity to act is to someneliteited due the lack of
human resources.” (EO)

A more critical view was expressed by the delegaté® regret the lack of coordination and
communication with labour inspectors. Although iom® cases delegates attributed this
problem to the Labour Inspectorate’s elitisiit{ey are the elit§, the lack of coordination and
communication was mainly attributed to the factt tbaly the governing board members of
COPREVAS have regular contact with the labour ingps. Delegates would like to have a
closer relationship with them, particularly in orde solve their daily doubts in grey areas:

“I miss having more communication with the Labonspectorate. We had
more personal and face-to-face communication in phast. | was even
trained by a labour inspector. | miss meeting witiem to discuss doubts,
because we always have questions on fraudulentramtimyg practices.
Moreover, in these cases, the economic amountroipoent is very high.”
(HS delegate 1)

“Labour inspectors have a lot of contact with thevgrning board, but not
with us. And it is us who do the inspections. Ini@amy bosses for not
having more regular contact with them.” (HS delenaj
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Delegates would also like to receive faster respenBom the Labour Inspectorate.
Sometimes delegates hesitate in making formal caimgl @enunciay about cases,
particularly when they feel that this will not haae effect due to the delay in the labour
inspector visiting the workplace:

“If the work project is going to end in 15 days, e not make a formal
complaint (denuncia). Because we know that thedabwspector will not be
there in time.”

Some delegates also demand that the constructictorsshould have more exclusive
attention from the labour inspectors in exchangete support they give them.
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4. Co-enforcement actions’ contribution and effectiveness in
promoting fair working conditions and preventing fraud

In order to analyse the contribution and effectasnof both actions (the COPREVAS action
and the co-enforcement agreement action), infoondtas been obtained through fieldwork
and COPREVAS’ own evaluation data.

Social partners joint action: contribution and effectiveness of the Commission on Health and
Safety and Hiring Prevention

Regarding COPREVAS’ enforcement action, their owmuwal evaluation reports offer
information on the outputs and outcomes of the gidks’ work. In terms of outputs,
CORPEVAS collects information on the number of ainusits. As shown in figure 2
below, the number of annual visits increased ngtél2005 because in 2004 four new
delegates were hired. A significant increase was stcorded in 2011 because there was an
ad-hoc annual campaign focused on the renovatiomeciinical equipment which was
accompanied by the temporary hiring of new delega&@ace 2014, the number of visits also
records a significant increase. Interestingly, thigot related to an increase in the number of
delegates. This can only be explained due to thedoction of some technological
innovations which made the identification of constion projects easier and, accordingly,
increased delegates’ effectiveness in reaching theyets (toolkit with GPS online map of
construction projects).

Figure 2. Total number of delegates’ visits
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In terms of outcomes, COPREVAS gathers annual datthe number of formal complaints
(denunciay regarding two significant fraudulent contractpahctices: bogus self-employment
and undeclared work. Unfortunately, data on the memof formal complaintsdenuncia} for
both frauds is only available after 2015. Thusisitnot possible to assess the effect of the
innovations introduced in 2015. The data is showfigure 3 below. Data shows that in 2015
and 2016, there was a comparatively higher numbgrmal complaints denunciayregarding
bogus self-employment. According to stakeholdensenviews, after 2016, the incidence of
bogus self-employment substantially decreased. #him line with the evolution of self-
employment. As explained in section 1, in the Astuiconstruction sector, the number of self-
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employed as a proportion of total employment sthrbedecrease in 2016, after several years of
continued increases.

Figure 3. Number of formal complaints (denuncias) regarding bogus self-employment and undeclared
work, and number of health and safety faults
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Finally, COPREVAS also gathers data on the numiberotifications for health and safety
faults. This includes all the faults notified redfass of whether they ended in a formal
complaint enuncia or not. As observed, more than 5,000 notificagion health and safety
faults have been applied since 2014 (data for 20t available). A significant increase is
observed since 2014 as a result of technologicavation, which has increased delegates’
effectiveness.

Figure 4. Number of notifications for health and safety faults
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Co-enforcement action

The evaluation of the co-enforcement action is dpdged on information gathered during
fieldwork, because quantitative data is not avédlalhs such, the assessment made by the
labour inspector was particularly significant.

According to the labour inspector interviewed (tHi§ existing agreement and protocol of action
is substantially improving labour inspection eféioty. The labour inspector stressed three main
positive outcomes of the cooperation. First, tlgula formal complaintsdgnuncia¥ submitted

by the social partners and, particularly, the geation information provided, is helping them to
maximise their limited human resources by bettéection of the construction projects to be
visited,

Second, the labour inspector stressed an indirealuced effect’ favoured by the
institutionalised information sharing process. Acdiog to the labour inspector's own
experience, when they visit a company which ha®©O®REVAS formal complaintdenuncia
against it, in many cases they also detect furitregularities in that company or in other
companies working in the same construction project:

“When we visit the site of the formal complaint (gleaa) raised by COPREVAS, we do
not only check the company with the formal complagainst it. We check all the
companies in the construction project, and we as®algontracts, payrolls. In many cases
we end up detecting other types of fraudt!)

Third, the labour inspector pointed out that arréase in the efficiency of their actions is also
having a deterrent effect, because companies ameedivat fraud detection in the construction
sector has improved:

“In the end, this is producing a deterrent effeetm not talking about the effect in terms of
sanctions. | am talking about this mid and long¥ieeffect, which | am particularly
interested in.”(LI)
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Conclusions

The case study has shown that improving enforceraadt hence compliance with labour
standards, is a key issue in the Spanish construséctor, due to the widespread phenomena of
employers’ resorting to fraudulent practices. Iis ttontext, the report has carried out an in-
depth analysis of a co-enforcement action develapede construction sector in the region of
Asturias. When comparing the findings of this cakaly with previous empirical research on
co-enforcement (Amengual & Fine, 2017; Fine, 201¥),following conclusions can be drawn.

A first key lesson from the case study is that ttosenforcement action is the result of social
partners’ historical joint efforts in improving emEement through social dialogue. Compared to
most of the empirical cases studied in the co-eefoent literature, which mainly analyse

cooperation between trade unions and public adibsrand, in some cases, ‘high road firms’

(Fine, 2017), the case study conducted in AstBasin) relies on a strong ‘social partnership’
approach to co-enforcement. In this region, sag#tners developed innovative autonomous
enforcement actions (COPREVAS delegates) and gicailly involved public authorities until

a formal agreement on co-enforcement was concluded.

Second, the action studied shows that social partrentribute to improving enforcement by
increasing Labour Inspectorate human and mateesburces, and that both partners (the
Labour Inspectorate and the sectoral social patnesmplement each other’'s enforcement
capacities by contributing their own particularesigths. COPREVAS delegates enable labour
inspections to gather more data and informatiorfrandulent practices because they have a
higher capacity to visit many more construction pames than the Labour Inspectorate does.
This partly addresses the problem of the Spanisholia Inspectorate’s lack of human
resources, which has been identified in the liteea{Sanz de Miguel, 2019; Martinez Lucio,
2016). However, this is only a quantitative ‘additieffect’ as a result of more resources being
joined together, which could, to some extent, bplaced in the unlikely event of an
unprecedented investment in Labour Inspectorateahurasources from the state. In line with
previous literature, this case study also showsdb@nforcement depends on non-substitutable
elements that each partner provides (Amengual &,F2017; Fine, 2017). In this sense, social
partners not only increase Labour Inspectorateaiigpiaa quantitative ‘additive’ terms. Rather,
social partners also have a qualitative impacpugh sharing tacit knowledge of the labour
process and detailed knowledge about constructiminbss models which, in this sector, is
particularly complex, bearing in mind the coexisterof several legitimate and illegitimate
subcontracting strategies. For example, sociahpesthave advanced information to the Labour
Inspectorate on the sharply increased number otifterl cases of bogus self-employment and
companies’ irregular classification in collectivgreements.

Another significant distinctive feature of this iact is that social partners play a key role in
setting labour standards through collective baiggina function which co-enforcement
literature mainly attributes to the state (in foofminimum wages, etc.), as a result of literature
being mainly concentrated on experiences in théedrfstates. In our case, social partners can
set more tailor-made solutions to problems encoadtat workplace level through sectoral
collective bargaining. The employer organisatisogirovides a unique contribution, related to
its capacity to promote fair competition among atliates. With COPREVAS, it has been
particularly interesting how the employer organ@atgoverning board has confronted some
companies’ pressure and reticence against cooperatith trade unions and the Labour
Inspectorate.

As far as the Labour Inspectorate is concernedkéyenon-substitutable element provided by
this institution is its specific legal capacitydpen a legal procedure to investigate the case and
apply sanctions, once a formal complaitrfuncid is made and solved.

Third, the case study also reflects a ‘strategioreement approach’ as the action focuses on
one sector with fragmented supply chains and valsler workers (Weil, 2011). Moreover,
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social partners have identified some prioritiesif@pections (e.g. bogus self-employment, and
health and safety infringements) based on theguaunderstanding of how companies operate
in the sector. Those priorities have been intesedliand addressed by the Labour Inspectorate’s
activities. In addition, the action aims to enssustainable and ongoing compliance, as it is
designed as a long-term measure which is expectetbiitinue thanks to the existence of
formalised agreements. Moreover, stakeholders vie@ed stressed how the action is
progressively institutionalising positive complignoehaviours. This is due to the strong focus
on pedagogical and support actions provided byabeirtners, which are combined with the
more punitive actions developed by the Labour logpate.

Finally, some problems arise from how political gog is built at the operative level. The
action illustrates that a strong political consensias been built between social partners’
governing board members and the Labour Inspectofdiis has ensured smooth cooperation
regarding the routinisation of information flowsdathe joint design of a common protocol.
Nevertheless, social partner delegates workingnénfield critically assess their low degree of
cooperation with the Labour Inspectorate in practEnd also excessive delays in the
inspectorate’s responses to formal complaints Tislearly the main weakness identified,
considering the importance of building and mairitajntrust relationships between those
developing some of the most critical operationaktions of the action.
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